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OBILIASA XAPAKTEPUCTHUKA PABOTHBI

AKTYyaJIbHOCTh TeMbl HccCIeA0BaHMA. VICKOBas 1aBHOCTh IMPAKTHUUYECKU BaXKHA,
ee  HEeNmpaBWJIbHOE NPUMEHEHHE  MOXET TPHUBECTH K  HEOOOCHOBAaHHOMY
YIOBJIETBOPEHUIO WM HEOIPaBJAaHHOMY OTKJIOHEHHI0O Hcka. Hekorma wuckoBas
JABHOCTh CUMTAJIACh JOCTATOYHO pa3pabOTaHHOM B JAOKTPUHE U YPETYJIUPOBAHHON B
3akoHe. Hopmbl 0 NTaBHOCTH MHEPTHBI U MEHSIOTCS BMecTe C 0a30BbIMH OCHOBaMU
obmectBa. OgHAKO B MOCIEIHUE TOJbI JaHHBIM MHCTUTYT aKTUBHO pedopmupyercs 3a
pyGeKOM ¥ B Hamell cTpaHe'. HecMOTps Ha BCIUIECK MHTEpEca, M3Y4EHHIO BOIPOCA
MCKOBOM JAaBHOCTH MO-TIPEKHEMY YJIEJIEHO MaJl0 BHUMAaHHUS, BCIEJICTBUE YEro —
po0JieMbl, KOTOpPbIE MPU3HAHBI KOMUCCUSMH KaK Ha HAallMOHAJIbHOM YpPOBHE, Tak U Ha
MEXIYHAPOTHOM.

N3yuyeHne W NOHMMAaHHUE IIpaBa HE OrPAHUMYEHO HAILMOHAJIBHBIMU paMKaMH,
yCTpaHEHHE MpOoOesoB, NMPOTUBOPEUUH, pa3BUTHE BHYTPEHHETO IpaBa BO3MOXKHBI 3a
CUET aHallu3a MHOCTPAHHOTO IIpaBa, HErOCYJapCTBEHHBIX AaKTOB. 3HA4Y€HUE
3apy0eKHOr0 OIbITa PacTeT, SKOHOMUYECKHE CBSI3U CTPaH COMMKAIOT MX IPaBOBOE
peryiaupoBaHue, rio0anu3anus BOBIEKAET MPaBOBbIE MU, d3PPEKTHUBHBIE MPABOBBIC
pelieHus: ObICTPO PELUIUPYIOTCS CaMbIMU Pa3HbIMU CyOBEKTaMHU, YTOOBI BBIJIEPKATh
rno0anbHyl0 KOHKypeHuMio. MccienoBaHuio TeMbl JaBHOCTH CIIOCOOCTBYET U
YHUBEPCAIBHOCTh MHCTHUTYTA; CXOJIHOCTh €ro (PyHKIMI B pa3HbIX MPaBONOPAIKAX
JOJDKHA  CTJ@XHUBaTh pas3iMuvs HOPMHPOBAHUS, UYTO [JAeT BO3MOXHOCTH K
CPAaBHUTEJIBHO-TIPABOBOMY aHAIIU3Y.

Crenenb pa3pa0oTaHHOCTH TeMbl. B oTinuuMe OT OpOUIIOr0 TPYHAbI
COBPEMEHHBIX POCCUMCKUX FOPHUCTOB M0 UCKOBOW JABHOCTH, KAaK NPABUJIO, OMUPAKOTCS
Ha OTEYECTBEHHbIE MCTOYHUKHU, HEMHOTHE PabOThl UMEIOT OTAEJIbHbIE CPABHUTEIHHO-
IpaBOBbIE YepThl. Pelikue COYMHEHMsI C OCBEIICHHEM 3apyOeXHBIX paboT KpaTKU IO

COJICPKaHMUIO, HOCSAT B OOJBINEH cTeneHW WHGOPMAIMOHHBINA, a HE aHATUTHYCCKUI

L eom: O®enepanbhblil 3akoH N 100-O3 ot 07.05.2013 «O BHeceHUM HW3MEHEHUH B moapasneinsl 4 u 5 pasgena | dactu
nepBoit u crareio 1153 yactu Tperbelt I'paxknanckoro koxekca Poccuiickoit @enepaunu» // C3. 13.05.2013. Ne 19. Cr.
2327; ®enepanbhblii 3akoH 0T 08.03.2015 N 42-03 «O BHeceHHUM M3MEHEHMH B 4acTb MepBYyI0 ['paxaaHCKOro kojekca
Poccuiickoit @enepanuuny» // C3. 09.03.2015. N 10. Cr. 1412; IHocranosnenue [Inenyma Bepxosroro Cyna Poccuiickoit
Oeneparun ot 29.09.2015 N 43 «O HEKOTOPBHIX BOIPOCAX, CBA3AHHBIX C IPUMEHEHUEM HOpPM ['paxaaHCKOro Kojekca
Poccuiickoit @eneparun 00 HCKOBOI TaBHOCTH.
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XapakTep, U B CBSA3M C JABHUM H3JAHHEM ONUPAIOTCA HA MPABOBYI) MBICIIb MPOILIOTO.
[Iybmukamum ¢ OCMBICIICHHEM HOBBIX HApaOOTOK BBIMOJHEHBI B  QopMmare
KOMMEHTApUEB M HEXBaTKy B MOHOTrpaUuUecKUX W3bICKAHUAX [IOJHOCTBIO HE
BOCIIOJIHSIOT. TakuM 00pa3oM, B OTEUYECTBEHHOW JOKTPHHE TPaKIAHCKOTO IIpaBa
HEJIOCTATOYHO JUCCEPTAUMOHHBIX HCCIECAOBAHUM [0 BOMPOCY HMCKOBOM [1aBHOCTH B
CPaBHUTEJIBHO-TIPABOBOM KJIIOUE U C OMOPOM Ha MIMPOKYIO HCTOYHUKOBYIO 6a3y.

O0beKT IaUCCEPTAIMOHHOTO MCCJIEOBAHUSI — OTHOIICHUS, BO3HHMKAIOIIUE B
CBSI3U C UCYMCIIEHUEM U IPUMEHEHUEM UCKOBOW TaBHOCTH.

IIpenMer [AHCCEPTALMOHHOIO  HCCJIEIOBAHMSI  COCTABWIM  IOJIOKEHHS
POCCUHCKOTO U 3apy0eKHOro 3aKOHOJATENIbCTBA, JOKTPUHBI YaCcTHOrO TIpaBa W
MPaBONPUMEHHUTEIILHON MPAKTUKU 00 MCKOBOW JaBHOCTH, aHAIU3 KOTOPHIX MO3BOJIMI
BBIJICTIUTh U OOOCHOBATh TEHACHIIMU Pa3BUTUS MpaBuil 00 HMCKOBOM JaBHOCTH. B
KOHTEKCTE JIMCCEPTALlMOHHOI'O MCCIIEIOBAaHUs [0l COBPEMEHHBIM HWHOCTPAHHBIM
IPaBOM ITOHUMAOTCS BBISIBIICHHBIE aBTOPOM Ha MPUMEPE B OCHOBHOM €EBPOIIEHCKOIO
KOHTUHEHTAJIBHOTO TPaXJaHCKOIO MPaBa U HErOCYJAPCTBEHHBIX AKTOB YACTHOI'O MpaBa
(CEC, PECL, PICC, DCFR, CESL) nau6oinee o01miue xapakTepHbIe YepThl TEKYIIIETO
COCTOSIHUSI Y TIPABONOHMMAHUSI HWCKOBOM JaBHOCTH B 3apy0OeXHOM TIpaBe U
3aKOHOJIaTENbCTBE.

Heanb auccepTalMOHHOTO MCCIAEAOBAHUS COCTOUT B 0030p€ JIOKTPHUHBI,
3aKOHOJIATENBCTBA U MPAKTUKHU MPUMEHECHHUSI NCKOBOM JaBHOCTH, BBISBIECHUM CXOJCTB,
pasnuYMii M TOCHEAHUX TEHICHIUWA pa3BUTHS TpaBUI OO0 HCKOBOW JaBHOCTH B
COBPEMEHHOM POCCUMCKOM M 3apyOeXKHOM IIpaBe; MPEJJIOKUTh, TJI€ 3TO HEOOXOAUMO,
HOBOE TOJIKOBAaHHWE WJIU MyTH peopMUpOBaHUS POCCUHUCKOTO TMpaBa B cepe MCKOBOM
JTaBHOCTH.

JUiss  TOCTHXKEHUS ITOH IIEIM  MOCTaBJICHBI clieyronue 3aJa4M
AUCCEPTALMOHHOI0 HCCJIeOBAHMSA: PACCMOTPETh MPOUCXOKICHUE, HCCIEN0BATh
MOHSATHE, COAEPKAHHUE, MOTHUBBI YUPEKICHUS HCKOBOW [aBHOCTH, €€ 3HAYCHHE B
POCCHUICKOM U 3apyOeXHOM IpaBe; BBISBUTH MOAXOAbI K ONPEISICHUI0 Havaja Cpoka
JTABHOCTHU B POCCHIICKOM U 3apyOeKHOM TIPaBe; paCCMOTPETh OCHOBAHUS MTPUOCTAHOBKHU

U TepepbiBa HCKOBOW JAaBHOCTU B POCCHUMCKOM M 3apyOeXHOM TIpaBe; H3YUHTh



3)
M3MEHEHHE CpPOKAa JAaBHOCTH COIVIAIIIEHUEM CTOPOH M KOMIIETEHTHBIM OPraHOM B
POCCHIICKOM M 3apy0eKHOM TIpaBe; MPOCICIUTh ACHCTBUE, TPUMEHEHUE, TIOCIEICTBUS
OKOHYAHHUSI CpPOKa JABHOCTH B POCCHUICKOM U 3apyO0eHOM IpaBe; OMUCATh OCHOBHBIC
MOCJICTHAE TEHIEHIIMN Pa3BUTHs TPaBUI 00 MCKOBOW JTABHOCTH B OTEYECTBEHHOM U
3apyOeKHOM IIpaBe; TMPEUIOKUTh TOJKOBAaHUE, COBEPIICHCTBOBAHHE OTIEIBHBIX
aCIIEKTOB PETYJIMPOBAHUS HCKOBOW JABHOCTH.

Teopernueckyr0o OCHOBY PadOThI COCTAaBWIM TPYAbl OTEUYECTBEHHBIX W
uHoctpanHbix aBTopoB (C.H. AGpamoB, M.M. Arapkos, A.JI. BopoBukoBckuii, M.I.
bparunckui, I'.C. bypryues, C.1. Bunensuckun, .[. I'pumm, JI.b. [dopn, A.IL
3anapunckuii, O.C. Hodpde, M.A. Kupumiona, A.Il. Knoukosa, E.A. KpalieHUHHUKOB,
M. S, JlanupoB-Cko6sio, K.A. MutiokoB, H.b. Houukuii, 5.B. Ilormos, M.I1. Punr,
M.I'. Pozenbepr, B.A. Psacenuen, O.H. Caaukos, C.B. Cap6am, A.Il. Ceprees, .M.
TrorpromoB, E.T. Ycenko, b.b. Uepenaxun, H. A. llInunanep, U.E. Durensman, K. don
bap, A.C. bapposc, M.W. bounemnn, P. Bunatren, C. Borenayap, k. 'agnonsdu, X.E.
I'ynemur, I'. HepuOypr, b.B. xauke, [Ix. Kaprpaiit, II. Karama, E. O. Kmus, O.
Jlanmo, ®. Jlukapu, M. Ilmanunons, I'.®. Ilyxta, K.®. ¢don Casunbm, II. Caproc, D.
Xouauyc, X. Xoncemn, K. Xetorenun, P. [ummepmann, M. Illtopme u ap.),
3apyOeKHOE MPaBo, MOKIAIAbl HAITMOHAIBHBIX KOMUCCHUN, MEXIYHAPOIHBIE JOTOBOPHI,
HEroCyJapCTBEHHBIC aKThI U Cy/IeOHas TPaKTHKA.

MeTo0/10/10THYECKYI0 OCHOBY Pa00Thl COCTaBUJIM OOIICHAYYHbIC U CTICIIUATbHbIE
MeTOAbl uccienoBanus. DopMaIbHO-IOPUINYECKUNA METOJ TO3BOJWI  BBINOJHUTH
aHanau3 u chopMyJIMPOBaTh HA €r0 OCHOBE MOCJICTHUE TEHCHIIMKU PAa3BUTHUS MPaBUII 00
HMCKOBOM JABHOCTU JJII MPUOMKEHUS K MOHUMAaHUIO MECTa M Ha3HAYeHHUs HCKOBOM
JTABHOCTU B COBPEMEHHBIX yCIIOBUSIX. MICTOpUKO-TIpaBOBOI METO | COAEHCTBOBA OoJiee
IIUPOKON OIICHKE CJIOKUBIIETOCS PETYJIUPOBAHUSI MUCKOBOM JTaBHOCTH M BO3MOXKHBIX
nyteii ero u3MeHeHus. [IpuMeHeHHWe METOAOJOTHMH  CPaBHUTEIbHO-MPABOBBIX
UCCIIEIOBAHUI Cenali0 BO3MOXKHBIM TMPOBECTH aHAJIU3 IPABOMOHUMAHUS HCKOBOM
JABHOCTH B 3apyOeKHOM IpaBe [Jisi OOOramieHus IPaBOBBIX MPEACTABICHUNU O

IIpEAMETE U YIYYLIEHNs] BOCIPUATHS POCCUUCKOTO PErYJINPOBAHMUS.



6

Teopernyeckast 3HAYUMOCTH [JAUCCEPTAllMM COCTOUT B  KOMIUIEKCHOM
CPABHUTEJIBHO-TIPABOBOM AHAJIM3€ POCCHICKOTO W WHOCTPAHHOIO (IPEXIE BCEro,
€BPOIEHCKOI0) 3aKOHO/IaTENbCTBA M HETOCYJaPCTBEHHBIX aKTOB 00 MCKOBOW J1aBHOCTH,
BBISIBJICHUM OCHOBHBIX TE€HJCHLMW B PAa3BUTUH MHCTUTYTA B COBPEMEHHBIX YCIIOBHUSIX,
CXOJCTB M pa3jNuuil OTEYECTBEHHOTO U 3apyOE’KHOT0 PETyJIMPOBAHUS, MPEIJIOKEHUU
TOJIKOBAaHUS WM JOIOJIHEHUM 3aKOHA M NPAKTUKH IOAXOJAMH, OTBEYAKOLIMMU
notpebHocTsIM  obopota. [IpoBeseHHOE  OUCCEPTAMOHHOE  HCCIEAOBAaHUE U
IIOJyYEHHBIE Ha €r0 OCHOBE PE3yJbTAaThl BOCHOJHSIOT IPOOEN, TOMOJHSIOT TEOPUIO
MCKOBOM JAaBHOCTM W pPACIIMPSAIOT NPEACTABICHHS O Pa3BUTHM W 3HAYCHHUH
AaHAJIOTMYHBIX KAaTEropuil M TOHATHH B 3apyOeXHOM TmpaBe (NPEXAE BCErO,
€BPOIEMCKOM KOHTHHEHTAJIBHOM TI'pa)kIaHCKOM Ipase). CrenaHHble BBIBOJBI MOKHO
WCIIOJB30BaTh B JAJBHEWIINX HAYYHO-TEOPETHUECKUX HCCIENOBAHUAX KaTErOpHUH
UCKOBOM JAaBHOCTH, TMPAKTUYECKOW JAEATEIBbHOCTH, Y4eOHOM IIpolecce, IMpH
OOCY>KI€HHH, MOJATOTOBKE pPa3bsICHEHWH IO BOIpOCcaM CyIeOHOM NpPaKTHKH, B XOJ€
pedopMBbI TpaXKJaHCKOTO 3aKOHOJATENbCTBA.

IIpakTnyeckass 3HAYMMOCTH MCCJIEIOBAHUSI 3aKIOYaeTcs B pa3paboOTKe
MOJIXO/IOB K PELIEHUIO Psifia MPOOJIEMHBIX BOIPOCOB POCCUHCKOIO IPAKIAHCKOIO MpaBa B
chepe  HCKOBOM  NTaBHOCTHM, a TaKXKe TMPEIJIOKEHUA 1O  JajJbHEHIemy
COBEPLICHCTBOBAHUIO IEUCTBYIOILLErO PEryJIMPOBAHUSA JAHHON OTPACIIN.

Hayuynasi HOBM3HA NPOBEJEHHOI0 HCCJEI0OBAHUS COCTOUT B pa3pabOTaHHOM
JUCCEPTAHTOM LEJIOCTHOM KOHLEINIMU PEryJIMpOBaHUs U IPABOIIOHUMAHMS MCKOBOU
JABHOCTH B COBPEMEHHOM POCCHKMCKOM M MHOCTPAHHOM IPaBE M 3aKOHOJATEIBCTBE,
BBISIBICHHBIX M OOOCHOBAHHBIX JIUCCEPTAHTOM TEHACHLMIX pPa3BUTUS HCKOBOM
JTABHOCTH.

Ha ocHOoBe mpOBEACHHOrO HCCIEIOBAaHUS aBTOPOM  C(HOPMYIUPOBAHbBI
CJIEAYIOIIUE MOJIOKEeHH S, BBIHOCMMBbIE HA 3aIUTY:

1. Ucreuenne uCKOBOM AABHOCTH HE MPEKPALIAET U HE U3MEHSET MaTEPHAIBHOE
rpaxaanckoe mnpaBo. OCHOBHOE TMOCHEACTBHE MCTEYEHUsS CpOKa JAaBHOCTH —
BO3HUKHOBEHHE IIpaBa JOJDKHMKA OTKa3aTb B MCIOJIHEHUM IIyTEM 3asBJICHUSA

BO3paxkeHusi (B TOM uyucie, BHe cyAa). Bo3pakeHue yHoJHOMOUYEHHOIO JHIa O



.
MPOITYCKE CpPOKa JaBHOCTH TMPEMSITCTBYET KPEIUTOPY B MPHUHYKIECHUU IOKHUKA K
WCITOJTHCHHIO.

2. B coBpeMeHHOM 3apyOeKHOM IpaBe HAMETHIIUCH CIEAYIOIIME OCHOBHbBIC
TEHJICHITUN PA3BUTHUS NMPABUI 00 NCKOBOW JaBHOCTH:

a) CYLIECTBEHHOE COKpalleHHe OOIIEro cpoka JaBHOCTH IO OOJIBIIUHCTBY
tpeboBanuii (¢ 30, 20, 10 1o, kak mpaBmIIO, 3-X JIET); YIPOILIEHUE ITPABHUII, COKPAILCHUE
WCKITFOUCHHUI W TTOJYMHEHHE KaK MOXKHO OOJIBIIIETO Ynciia TpeOOBaHUM, HE3aBUCUMO OT
MIPaBOBOM MPUPOIBI, CAUHOMY PEXKUMY U OOLIEMY CPOKY JABHOCTH; YCTAaHOBJICHUE JIJIS
HEOOJIBIIIOTO 4YHCJIa CIydyaeB B KayeCTBE WCKIIOUEHUS H3 OOIIEero KpaTKoro
CyOBbEKTUBHOTO  Ccpoka (Hamp., 3 roja) HCKOBOM  JaBHOCTH  OOJbIIEH
npopospkuteabHocTd — 10, 20 wim 30 set (Hamp., TpeOOBaHHE O MPHHYAUTEIHHOM
WCITOJTHCHUH PEIICHHSI Cy/a; TpeOOBaHUE B OTHOIICHUH HEABMKUMOCTH; TPEOOBaHHUE O
BO3MEIIICHUH BpeJia, TPUUUHEHHOTO KU3HU U 370POBBIO Tpa)kJIaHHHA; TPeOOBAHUE O
BO3MEIICHUH Bpe/Ia, MPUUMHEHHOTO OKPYIKAIOIIeH cpeie);

0) uU3MEHEHHE B MHUPOBOM MACIITa0€ OCHOBHOIO TMOAXOAAa K ONPEACICHUIO
HAYaJILHOTO MOMEHTa 00IIell HCKOBOM JaBHOCTH ¢ 00BeKTHBHOrO (even-based accrual)
Ha CYOBEKTHUBHBIH, 10 KOTOPOMY CPOK TEYET HE CO JHS HapyIICHUS TpaBa, a C JaThl,
KOTI/Ia MpaBooOJajaTeNib Y3HAeT WK JOJKEH y3HaTh O (pakTax, Ha KOTOPHIX OCHOBAHO
TpeOOBaHue, U TMYHOCTH JODKHUKA (discovery rule);

B) JIOTIOJIHEHUE O0IIel KpaTKOW CyOBEKTUBHOM MCKOBOM JAaBHOCTH (KaK MPaBUIIO,
3 roma) mpenenbHbIM OOBEKTHBHBIM CPOKOM (Kak mpaBmio, 10 J5er), TeKymmm co
BpEMCHH HapyIIEHUs IIpaBa HEMPEPHIBHO, HE3aBUCHUMO OT (aKTHUECKOTO WU
MO/Ipa3yMeBaeMoro 3HaHUs MpaBooOIagaTelss 0 HapyIICHUU U JIMYHOCTH JIOJDKHUKA,

I') 3aJelCTBOBaHHAs OOBEKTHUBHAs WCKOBas JaBHOCTh HE JICHCTBYET TIpH
NPU3HAHUK JOJDKHUKOM J0JIra, JIMOO €CIIM JI0 3aBEpIICHHUS CpOKa KPEAUTOP Hadajl
CyleOHOe WM TPUPABHEHHOE K HEMY pa30npaTesibCTBO;

) WCKOBas JaBHOCTh NIPUMEHSETCS TPH TPOMYCKEe CYOBEKTUBHOTO WM
00BEKTHBHOTO CPOKA M CCHUIKE Ha 3TO JO/DKHHMKA WJIM MHOTO 3aWHTEPECOBAHHOTO JIUIIA;

€) pa3pelieHre COTJIAIEHUEM CTOPOH HM3MEHSTHh IMPOJODKHTEIHPHOCTh W WHBIC

9JICMCHTBI MPECAYCMOTPECHHOI'O 3aKOHOM pPCEKHMaA HCKOBOU JAaBHOCTH, YCTAHOBJICHHUC
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mpenesoB  CcBOOOABI JOTOBOpa B cdepe HUCKOBOW NTaBHOCTH (MaKCUMAJIbHO U
MUHUMAJIBbHO JOMYyCTHUMbIE CYOBEKTUBHBI M OOBEKTUBHBIA CPOKH JaBHOCTH; 3alpeT
OTKa3bIBAThCS 3apaHee OT CCHUIKHM Ha JaBHOCTD; 3allpeT M3MEHEHUS 3aKOHHOTO PEXHMa
MCKOBOM /JaBHOCTH BO BpeH MOTPEOUTEN0, B JIOrOBOPax MPHUCOCAHMHEHUS — BO BPEI
NPUCOCIUHSIONICHCS CTOPOHE, B HWHBIX CIIydasx — B ymepd Uy ¢ 3aBEIOMO
HEPaBHBIMU TEPETOBOPHBIMH  BO3MOXKHOCTSIMH;  3amlpeT YJIYYIIEHUS IPaBOBOTO
MOJIO’KEHUS JINIIA, YMBIIIEHHO HAPYIIMBIIETO 00s13aHHOCTB);

) U3MCHCHHME TIOCJICIACTBHSI  WHUIMMPOBAHUS  CyJeOHOrO W WHOTO
pa3OuparenabCcTBa JIIs 3aIUTHI TpaBa ¢ nepepbiBa (renewal) Ha mpuocTaHOBKY Cpoka
nmaBHOCTH (Suspension);

3) 3aM€Ha 3aKpBITOrO MEpPEYHs OCHOBAHWUN MPHOCTAHOBKU CpPOKa JIaBHOCTH
KPUTEPUEM «OOCTOSATENHCTBA BHE KOHTPOJISI KPETUTOPAY;

M) JIONOJHEHHE OCHOBAaHUI NPUOCTAHOBKM CPOKA JIaBHOCTH OOpallleHuEeM K
BHECY/ICOHBIM TIPOIEypaM YperyJIHpOBaHHs cropa (Meauanusi, albTepHATUBHBIC
CTI0COOBI pa3perieHus Cropa) ¥ MHOT/Ia TIEPEroBOpaMu CTOPOH O CIIOPHOM TpeOOBaHUH;

K) TOATBEPXKICHHUE MOCTYJaTa, YTO MCTCUCHHE CPOKa JaBHOCTH HE IMpeKpaliact
PaBO KPEeIUTOpa, MPEAOCTABISI JOKHHUKY JIMIIG MPABO OTKA3aThCS OT MCTIOTHEHHS
00513aHHOCTH.

3. MHorue 3jeMeHThI MPaBOBOTO PEKMMa MCKOBOW JaBHOCTH B POCCHICKOM U
3apyOeKHOM MTPABE CXOIHBI:

a) Yy4yeT TpU ONpPEINeIeHUH Hayala CyObEeKTHMBHOW MCKOBOM JaBHOCTHU
OCBEIOMJICHHOCTH KpEAUTOpa O HAPYIICHHUS TIpaBa U JMYHOCTU JOJKHHKA,

0) BBeJCHHE ONpPEAENsIeMOro JHEM HapylIeHHs MpaBa MPEeAeIbHOIO
OOBEKTUBHOTO CpPOKa, M0 MCTEYEHUH KOTOPOTO NMPHU BO3PAKEHUU 3aWHTEPECOBAHHOTO
JWIla O TMPOIYCKE JaBHOCTH WMCK 3aJaBHUBACTCS, HE3aBUCHMO OT OCBEIOMJICHHOCTH
KpEeIuTOopa O HapyIICHUH TpaBa ¥ JMYHOCTH HAPYIIUTEINS,

B) OCHOBaHHMsS NPUOCTAHOBKM CpOKa JaBHOCTH (oOparieHue B CyI,
HETPEO0MMast CHJIa, TIOTIBITKA JIOCYACOHOTO Pa3pelIeHUs CIopa) MPeIyCMOTPEHHBIMH

3aKOHOM crioco0aMu;
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T') IepephIB CPOKA JABHOCTH MPU3HAHUEM JOJDKHUKOM 1oira (B opMe mpocToro
BOJICU3BSIBJIICHUS WJTM YACTHYHOTO UCTIOTHEHUS);

1) COXpaHeHHe CyOBEKTUBHOTO MATEpUAJIHLHOTO MpaBa Mo 3aBEPIICHUH MCKOBOIO
CpOKa M yTpaTa KpEAUTOPOM BO3MOXKXHOCTH MPUHYKJIATh OOS3aHHOE JIMIO K
UCIIOJIHEHUIO TIPU BO3PAKEHUM JIOJDKHUKA WM WHOTO 3aMHTEPECOBAHHOIO JIMIIA O
MPOIYCKE TABHOCTH.

4. Ilpy CXOIHOCTM MHOTHX 3JEMEHTOB BBIABICHBI OTIUYMS B PErYIUPOBAHUH
MIPaBOBOT0 PEKHMMA UCKOBOW JJABHOCTH:

a) B psne 3apyOeKHBIX CTPAaH MCKOBas JAaBHOCTb HOCHUT MPOIECCYyadbHbIN JIMOO
CMEIIaHHbIN, a B Poccnun MaTepuanpHO-IPaBOBOM XapakTep;

0) 3a pyOe:xoM oOLIMii U crielMalIbHbIE CPOKH JIaBHOCTH, KaK MPaBUJIIO, JUINHHEE;

B) 3apyOeKHOE MPaBO pa3peliaeT CorjanieHus CTOPOH 00 U3MEHEHUH 3aKOHHOTO
peXHMa MCKOBOW JIaBHOCTH (32 HWCKIIOYEHHUEM NOTPEOUTENbCKUX OTHOILEHUH,
JIOTOBOPOB NPHUCOEIUHEHUS, UHBIX CIy4aeB HEPABHBIX IEPErOBOPHBIX BO3MOKHOCTEH,
YMBIIIJIEHHOTO HApYIIEHUS AOJKHUKOM 00S3aHHOCTH);

I) B POCCHUHCKOM IIpaB€ HCKOBas JaBHOCTb NPHUMEHSETCA TOJBKO CYIOM,
JOJDKHUK BIIPABE 3asBUTh O MPOIMYCKE CPOKA A0 OKOHUYAHUS PACCMOTPEHUsS CIopa Mo
CYLIECTBY; 3a pyOeXOM JaBHOCTh MPUMEHSETCS U BO BHECYAEOHOM IMOpSIKE, T.K.
OCHOBHOE IIPaBOBOE IIOCJEACTBUE 3aBEPIUEHUS CPOKAa — BO3HUKHOBEHHE y JIOJDKHHKA
npaBa OTKa3aTh KPEAUTOPY B MCIOJHEHWH; BBIIBUTAaTh BO3PAXKEHHE OO0 HMCTEUEHUU
JAaBHOCTH, KPOME CTOPOHBI, B CIIOPE MOXKET JII000€ 3aMHTEPECOBAHHOE JIMIIO, IPUYEM B
cyJie Tt000ro YpoBHS, a HE TOJIBKO B IEPBOM MHCTAHIINH,

1) CpPOK JaBHOCTH TIO OTEUYECTBEHHOMY IMpaBy HE NPUMEHHUM K HCKY O
BO3MEIIEHUHU Bpe/ia, MPUUMHEHHOTO KM3HU WU 3[I0POBBIO TPaXKIaHUHA,

¢) 3apy0eXHOEe MPaBO COJCPKHUT CIICIUAILHBIC HOPMbI 00 MCKOBOW JaBHOCTH B
IIPaBOOTHOIIEHUSIX CO MHO>KECTBEHHOCTBIO JIUILI;

k) MO TpeoOJIaIaoIeMy MOAX0JAY B MHOCTPAHHOM IpaBe MPOIMYCK CpOKa HE
MCKIJIIOYAET 3a4eTa, KpOMe CIIy4aeB, €ClId JaBHOCTh MCTEKAEeT KO JHIO, KOTJa HACTYIHJI

CPOK 10 000MM 324U THIBAEMBIM TPEOOBAHUSIM;
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3) WHOCTpaHHOE IMPaBO B OOJbIIEH Mepe YUYUTHIBAET HEI00POCOBECTHHIE
JNEUCTBUS JOJDKHHUKA ITPU PACYETE UCKOBOW TaBHOCTH.

5. PexxuM MCKOBOM JaBHOCTH B POCCHUHCKOM IpaBe, 3a PEIKUMHU HCKIIOYEHUSIMU
(HemB3s CChUTATHCS HA JABHOCTH BHE CY/a; MPABO BBIABUTATh BO3PAXKECHUE IO TABHOCTH
JI0 OKOHYAHMsI PAaCCMOTPEHHUs Cropa IO CYIIECTBY B CyJ€ IEpPBOM HHCTAHIIUH), —
npoaeOuTopckuil (KpaTkue CyOBCKTHBHBIH M OOBEKTUBHBIM CPOKH; HEIPHUOCTAHOBKA
CpOKa TIpH BO3BpaTe€ HCKa C MNPOUEAYPHBIMH HAPYIIECHUSMH, Y3KHUI W 3aKPBITHIA
IepeYeHb OCHOBAHUI MPUOCTAHOBKU CPOKAa; HEMPUOCTAHOBKA CPOKa IMPHU MEPEroBOpax
CTOPOH O CIIOPHOM TpeOOBAHHMM; BPEMSs, 3aTPauMBAEMOE€ HAa BOCCTAHOBJICHUE IpaBa
OJIHUM CIIOCOOOM, 3aCUMTBHIBAETCA B CPOK JAPYIrOro CPeICTBA 3aIIUTHI TOTO K€ IpaBa,
HEIIPUOCTAaHOBKA CpPOKA IIOJYyYEHHEM HEOKOHYATEJIBHOIO pEIIEHUs; YacTUYHOE
IPU3HAHUE JOJDKHUKOM TpeOOBAaHMS HE MPEPhIBAET CpPOK IO BCEMY JIOATY,
HEBOCCTAaHOBJICHUE CpOKa  IOPUAMYECKUM  JUMUIAM U VHMBUIYaJIbHBIM
OpeIIpUHUMATENSIM; MEHbBIIMH y4eT HeI0OpOCOBECTHOCTH AOJDKHUKA IIPU pacueTe
Cpoka u fp.).

PexxrM UCKOBOM TaBHOCTH B 3apy0eHOM IMpaBe — MPOKpeAUTOpcKuii (OosbIime
CPOKM; YMJIMHEHHE CpOKa IMoJauyeld HCKa B HEKOMIETEHTHBIM Cyl, BO3BpaTOM
KOMIETEHTHBIM  CYJIOM HCKa C HeJocTaTkamu; Oosiee  pa3BEepHYTHIA WM
HEUCYEPIBIBAIOIINIM IEPEYeHb OCHOBAaHUM IPUOCTAHOBKH CpPOKA; PaCIIUPUTEIILHOE
TOJIKOBAaHUE HENPEOJOJIMMOM CHJIbI; MEPEPHIB CPOKAa IO BCEMY JAOITY YacCTUYHBIM
OpU3HAHUEM JIOJDKHUKA; OOJBIIMM y4eT CyloM HeA0OpOCOBECTHOCTH JIOJDKHUKA IMPU
pacuere cpoka u Jip.).

6. Coueranue cyObEKTHUBHBIX U OOBEKTUBHOI'O CPOKOB JAaBHOCTH TpeOyeTcs s
peanu3aluy npaBa Ha CyACOHYIO 3aIUTy, COONIIOIeHNs OalaHca UHTEPECOB JOJIKHUKA,
KpeauTopa M CTaOUIBLHOCTH 00opoTa. JIJisi CHMKEHHsI MPaBOBOM HEOIPEACIIEHHOCTH
CYObEKTHBHAsI MCKOBas JTaBHOCTH JOIOJIHAETCS OOBEKTHBHBIM IPEACIbHBIM CPOKOM-
OrpaHUYMTENIEM, KOTOPBI CUUTAETCS CO JHS HAPYILIEHHUs MpaBa U TEYET HE3aBUCHMO OT
OCBEJIOMJIEHHOCTH KPEAUTOPA O IOPUINYECKU 3HAUUMbIX CBeACHUX. FIcKoBas TaBHOCTh

3aBCPIIACTCA IIPpHU UCTCYCHUUN J000r0 U3 ABYX CPOKOB.
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7. CyObeKTUBHBIH CpPOK HCKOBOW JaBHOCTH HE JOJDKEH HAYUHATHCS, €CIIU
KPEIUTOp Y3HAJI WIHM JOJDKEH ObUT y3HATh O HApYIICHWHW TpaBa W JODKHHUKE, HO HET
PaBOBOM W/ MK (PaKTUUECKON BO3ZMOKHOCTH 3aIlUThHI TIPABa.

8. Poccuiickoe mnpaBo OrpaHM4YMBaeT MpPUMEHEHUE Ccpoka cynoM. OmHako
JTABHOCTh HACTYMaeT 10 MOJayd KCKa, BO3HUKHOBEHHE TOr0, YTO IMOJUICKUT €€
nercTBUio (mpaBo TpeOoBaHMs, TpeOOBaHUE, MPUTA3aHUE), MPEAIIESCTBYET Iepenaye
cropa B CyJ M, CJIE€IOBaTeIbHO, HE 0053aTelbHO CyliecTByeT B ¢opme mcka. Her
NPENsSTCTBUNA MPUMEHATH CPOK JAaBHOCTH BHE Cy/la — MO MCTEUEHUHU CPOKa JOJHKHHUK
BIIPAaBE€ OTKa3aTh B HCIIOJHEHUH, YTO YMEHBIIUT YHCIIO CIIOPOB W CHU3ZUT H3IEPKKHU
CTOPOH M 000pOTa Ha YPETYJIUPOBAHNE TTPABOBBIX KOH(MDIUKTOB.

JluccepTalliOHHOE UCCIEOBAaHUE MO3BOJUIO CHOPMYIUPOBATH MPeEII0KEHUS 110
Pa3BUTHIO POCCHIICKOT0 I'PaKIaHCKOr0 NMpaBa B cpepe HCKOBOM TaBHOCTH:

1) ITo oOs3aTeabCTBaM, CPOK UCIIOTHEHUS KOTOPBIX HE OIMPEISIICH WA ONpeeiicH
MOMEHTOM BOCTpeOOBaHUS, MCKOBas JaBHOCTh HAYMHAETCS CO [HS MPEAbSIBICHUS
KpeIUuTopoM TpeOoBaHUSI 00 KCIOJHEHUH O0S3aTeNbCTBA, a €CJIH  JIOJDKHUKY
MPENOCTaBIIEH CPOK JJIsi MCIOJHEHUSI TaKoro TpeOOBaHUs, — MO OKOHYAHUHM CPOKa,
MIPEIOCTABIIIEMOTO IS UCIIOMHEHHUS Takoro TpeboBaHusA. CpoK JaBHOCTH BO BCSKOM
ciydae He MoxeT mpeBbimath 10 et co aHS BOZHUKHOBEHUs o0si3arenbeTBa. Ecau o
UCTEUYCHHUS] YKAa3aHHOTO CpOKa KPEAUTOP BBIPA3UT BOJICU3BSBICHUE HA COXpPaHEHUE
MIPaBOOTHOIIICHUS C IOJDKHIUKOM MCKOBast TaBHOCTH TpojyieBaeTcs Ha 10 mer.

2) Ecnu wHOE HE MPEeayCMOTPEHO 3aKOHOM, MCKOBAsl TABHOCTh IO COTJIAIICHHIO
JIUII, OCYIIECTBIISFONIUX MPEANPHHUMATEIIbCKYIO IESITCIIBHOCTh, B OTHOIIEHUSX MEXITY
co0oif MoxeT OBITh KaKk yBEJIMYCHAa, TaK MW yMEHbIIEHAa TI0 CpPaBHEHUIO C
MPETYCMOTPEHHBIM 3aKOHOM CcpokoMm. [lo TpeGoBaHWIO JHIla, OCYIIECTBIISIFOIIETO
NPEANPUHAMATEILCKYIO  JICSITCIIBHOCTh, K  JIMIYy, HE  OCYIIECTBISIOIMIEMY
MPEANPUHAMATETHCKYIO JIEITEIbHOCTh, UCKOBAsl TaBHOCTh MOXKET OBITh YMEHBIIIEHA; 110
TpeOOBAHMIO JIMIIA, HE OCYIIECCTBIAIONICTO MPEANPUHUMATEIBCKYIO JEATEIBHOCTD, K
JIUITY, OCYIIECTBIISIONIEMY MPEATPHHUMATEIBCKYIO IeATEILHOCTh, — yBenndeHa. Cpok

JTAaBHOCTH TIO COTJIALICHHIO CTOPOH HE MOXkeT ObITh MeHee 1 roxa u 6onee 10 ner. [Ipu
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YMBIIIJIEHHOM  HApYIICHUH JIOJDKHUKOM  OOS3aHHOCTH  COTJIAIIIEHWE CTOPOH O
COKpAalIEHNUU CPOKA IaBHOCTU HE MTPUMEHSIETCHI.

3) HckoBas JaBHOCTh B TMOJIb3Y WM IPOTHB HEICECIIOCOOHOTO JHIa 0e3
IpEICTaBUTENS UCTEKAET He paHee 6 MecsAleB co AHs MPeKpaIIeHUs HeIeeCIOCOOHOCTH
WIM Ha3HayeHWs mpeacraBurens. lckoBas [aBHOCTh MO TPEOOBAHUSAM MEXIY
HEJICECIIOCOOHBIM JIUIIOM U €ro MPEeICTaBUTENIEM MCTEKAeT HEe paHee 6 MecsleB co JTHS
MpPEKpaIllCHUs]  HEIEeCHOCOOHOCTH  WJIM  Ha3HAYEHUs HOBOTO  MPEJCTAaBUTEIS,
JENUCTBYIOLIETO JOOPOCOBECTHO.

4) Ilpu OTCYTCTBUY MPEACTABUTENSA y HACICICTBEHHOW MacChl HCKOBAasl JIABHOCTh
o TpeOOBaHMUIO, KOTOPOE BXOAMUT B COCTaB HACIIEJICTBA, NCTEKAET HE paHee 6 mecsIeB
CO JHS TPUHSATHS HACIEJCTBA, MPU3HAHUS €ro BBIMOPOUYHBIM WU OOBSBICHUS
KOHKYPCHOTO Tpom3BojACTBAa. Ecnm wuckoBas JaBHOCTH — MeHee 6 MmecsIes,
MIPUMEHSIETCS. YCTAHOBJICHHBIM CPOK, KOTOPBI OTCUUTHIBAECTCS C YKA3aHHOTO BBIIIE
MOMEHTA.

5) HckoBasi MaBHOCTh MPHOCTAHABIMBACTCS HAa BPEMs IIEPETOBOPOB CTOPOH O
CIIOPHOM TpeOOBAaHUU U HE MOKET UCTEYh paHEe 3-X MECSIICB CO JTHS WX MPEKpPAICHHUS.

6) Ecnm 3akoHOM WM JOTOBOPOM YCTaHOBJICH OOS3aTENbHBIA JOCYICOHBIN
MOPSIAOK yYPETyJIUpPOBaHUsl CIOpa, WCKOBas JABHOCTh IPUOCTAHABIMBAETCS CO JIHA
NPEABSABICHNUS IPETEH3UU U JI0 MOJIYYEHHs] OTBETA WJIM UCTEUEHHUs CPOKa JJid OTBETA.
HckoBasi AaBHOCTh NPUOCTAHABIMBAETCS Ha BpPEeMs YPEryJIUpOBaHUs CIopa B
JOCYZICOHOM TIOPSJIKE ATMUHUCTPATUBHBIM OPraHoOM, MPEAYCMOTPEHHBIM 3aKOHOM,
pelieHrue KOTOporo o0s3aTeNbHO ISl CTOPOH.

7) WckoBas 1IaBHOCTh HE TEUYET CO JHSA OOpalleHUS B CyJa HWIA HWHOU
KOMIIETEHTHBI OpraH B YCTAHOBJIICHHOM 3aKOHOM WM JOTOBOPOM TMOPSIKE Ha
MPOTSKEHUU BCETO BPEMEHHU, TTOKa OCYIIECTBIISETCS 3all[MTa HApYyIIEHHOTO TIpaBa.

8) UckoBasi 1aBHOCTh HE HMCTEKAET, €CJIH JIUIO, MPABO KOTOPOTO HAPYIIEHO, B
TEUEHUH 3-X MECSILEB IOCIE OTKa3a B NPUHATAUM WIM BO3BpAllEHUHM HCKa C
HEJI0CTaTKaMu, TOBTOPHO OOPATUTCS B CyJl B YCTAHOBJIEHHOM IOPSIKE.

9) HMckoBasi JaBHOCTh NMPHUOCTAHABIMBACTCS, ©CIM HMCTEIl HAXOIWTCS B COCTaBe

Boopyxennbsix Cun PO, nepeBeeHHbIX Ha BOCHHOE MoJiokeHue. [Ipu HaxoxaeHuu
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oTBeTuMKa B coctaBe BoopyxenHbix Cun PO, nepeBeieHHbIX Ha BOEHHOE MOJIOKEHHUE,
CPOK HE IIPUOCTAHABIINBACTCA.

10) ITo ucTeyeHHH MCKOBOWM NAaBHOCTH JOJDKHUK BIIpaBe OTKa3aTh KPEIUTOPY B
WCIIOJTHEHUH.

11) HopMbl Tpa)KAaHCKOTO 3aKOHOJATEIbCTBA OO0 WMCKOBOM JIaBHOCTH HE
pacIpoCTPaHAOTCA Ha TPAXKJAHCKUUA UCK B YIOJIOBHOM JI€Ji€, K HEMY INPUMEHSETCS
YTOJIOBHO-TIPOLIECCYAIBHOE 3aKOHOAATENIbCTBO. ECIM mOTepneBIIMi HE NPEIbSIBUI B
YTOJIOBHOM Jiejie TpeOOBaHME O BO3MEIEHUU MPUYMHEHHOTO MPECTYIICHUEM Bpeaa,
MCKOBas JABHOCTh HAUMHAETCS CO JHS BCTYIUICHUS B 3aKOHHYIO CHITY IIPUTOBOpA CY/a.

Ecnn mocne npeabsaBiaeHns TPaXKIaHCKOTO MCKa YTOJOBHOE JEN0 MPEKPaIacTCs
Ha JOCYJIEOHOM CTaiuM MO OCHOBAaHUIO, KOTOPOE HE MPEMSATCTBYET MOTEPIEBIIEMY
TpeOOBaTh BO3MEIIICHUS Bpella B TPAKIAHCKOM CYJOIPOU3BOJICTBE, UCKOBAsi JaBHOCTh
HE MOXKET UCTEYb paHee 6 MecAIeB CO JHS MPEKPaIleHHs YTOJIOBHOTO Jea.

12) Ecnu B pa3yMHBI# CPOK MOCIIC COBEPIICHHS JICHCTBUM, CBHICTSILCTBYOMINX
O TPU3HAHUM JOJITA, OCYIICCTBISIONIMN MNPEANPUHUMATEIBCKYIO JACSTEIbHOCTD
JIOJDKHUK HE COOOIIMT O MPU3HAHUU 4YacTH TpeOOBaHUs, TaBHOCTh IPEpPHIBACTCS TIO
BceMy noiry (B TOM 4YHCIIe O TIpaBaM, OOSCIICUYHMBAIOIIMM HCIOJHEHHE, W JPYTUM
CBSI3aHHBIM C MPU3HAHHBIM TPEOOBAHUEM MPABAM).

CreneHb J0CTOBEPHOCTH W amnpodanus pe3yjabTaToB PadoTbl. OCHOBHBIC
MOJIOKEHMS JMCCEPTAIlMK ONMyOJIMKOBAHbl B HAyYHBIX H3AaHUSAX, COOOIIEHBI B XOJI€
JIOK/IA[10B, BBICTYILICHHH Ha KOHDEPEHIHMSIX U CEMUHAPAX~, H3TOKEHBI K 00CYKICHBI HA
3aceaHuM CEKI[MM YaCTHOTO ITpaBa YYEHOIO0 COBETA M B OTHENE TPAXKIAHCKOIO
3aKOHOAATENBCTBA M TIpouecca WMHCTUTyTa 3aKOHOAATENBCTBA M CPABHUTEIBLHOIO
npaBoBeieHus rpu [IpaBurensctee PO.

Ctpykrypa padoTbl OOyCJIOBJI€HAa €ro IpeAMEeTOM, LEeNsIMH W 3aJadamMu U
COCTOMT W3 BBEJICHUS, MATH TJIaB, oObenauHstonmx 16 maparpadoB, 3aKIIOUYCHHUS U

OoubmorpaduIecKoro CIMCKa .

2 06.06.2018 r., moxnax «Biusnue cyaeOHOro pa3duparenbcTBa Ha TEYEHHWE CPOKAa HMCKOBOM JAaBHOCTHY», HAY4YHO-
npakTHdeckuii cemuHap «Lextorium.ru» MO HMCKOBOHM JaBHOCTH, 3allMCh BBICTYIUICHHS BKIIIOUYEHA B KypC JIEKIMH I10
MCKOBOM naBHOCTH Ha Oasze muardopmbl Lextorium) (URL: https://education.lextorium.com/course/45); 13.03.2019 r.,
nokinan «lMck kpeauTopa Haciemonmareils K HACcIEACTBEHHOMY HMYILIECTBY», OOJIbIIAs 4acTb KOTOPOTO IIOCBSIIEHA
BOIIPOCaM HMCKOBOW maBHOCTH; KoHpepeHuus «HacmexnctBenHo mpaBo Poccum» xommannu «IIpaBo.py» (URL:
https://event.pravo.ru/view/208282/, https://pravo.ru/story/209873/).
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OCHOBHOE COIEP KXAHUE PABOTHBI

Bo BBeagenuu 000CHOBaHAa aKTyallbHOCTh TEMbI, OXapaKTEPU30BaHA CTEICHb €€
pa3pabOTaHHOCTH, OIpeneseHbl 1elb, NpeaMeT U 3aJayd  paboThl, YKa3aHbI
TEOPETUYECKAsT W METOJOJOTHYECKass OCHOBBI HCCIECIOBAHUS, Hay4yHas HOBHW3HA,
PacKpbITBl ~ TEOpeTHYeCKas U  MpaKTHYecKass 3HAYUMOCTb, CGHOPMYIUPOBAHbI
MOJIOXKEHUS, BBIHOCHMMBIE Ha 3alIUTy, MPEAJIOKEHUS 10 COBEPILICHCTBOBAHHUIO
JIEUCTBYIOLIETO 3aKOHOJIATEIhCTBA U U3JIOKEHBI CTEIIEHb TJOCTOBEPHOCTH M ampoOaIus
pE3yNbTATOB UCCIEIOBAHUS.

I'maBa 1 «O0mme mosiokeHUs: y4eHUs 00 MCKOBOW JTaBHOCTH» COCTOUT W3
Tpex mnaparpadoB, B KOTOPBIX PAaCCMOTPEHBI MOHITHE, MPOUCXOXKICHUE W MOTUBBI
YUpEXKACHUSI CpOKa JAaBHOCTH, a TaKXKe TpeOOBaHMs, HE MOABEPKEHHBIE HCKOBOMY
CPOKY.

IMaparpag 1.1 xacaercs KpaTKOW HUCTOPUU U PA3BUTHUS IMPABUJI, XapaKTEPHBIX
YepT MHCTUTYTa B PHUMCKOM IIpaBe, MOTHUBOB YUpEXKJICHUS U (DYHKIUA HCKOBOM
JTABHOCTH B COBPEMEHHBIX TPaBOMOPSAKAX.

HckoBasi 1TaBHOCTh CUMTAETCS «M300pETEHHEM» PUMCKOTO MpaBa, HO €€ 3a4aTKH
JaBHOCTU oOHapyxuBaroTcs B JlpeBHelt ['pennu u 3a ee mpenenamu. He uckmrodeHo,
4TO TMpHU pa3pabOTKe MpaBUiI O JABHOCTH PUMCKOE MPABO OMHPAJIOCh HA JIPYroe MpaBo
(npeBHerpedeckoe u Ap.) MO0, MO3aMMCTBOBAB UICID B OOIIEM BHUE, Pa3BUJIO Ha ee
OCHOBe OoJiee JeTaiabHOe peryiaupoBaHue. KaTeropus «uckoBasi 1aBHOCTHY MOSBUIACH
B PMMCKOM IpaBe HE cpa3y, a mpolia omnpelaeieHHbld myTh pa3ButTus. Kak ocoboe
BO3pakeHne oTrBeTurKa (praescriptio temporalis exceptio), nckoBasi JTaBHOCTh BHAYajC
Obl1a UCKITIOUEHUEM, CTaB 3aTE€M YHUBEPCAIBHBIM CPEACTBOM 3aIUTHI OT «3aCTaPEIIbIX)
UCKOB. B puMCKOM mpaBe 3alloKE€Hbl OCHOBBI YYEHUS O JaBHOCTH, IOYTH HE
namenuBinmecs 3a 1000-neTHiO0 vcTopuio (BBEACHBI MpaBUIa O Havajae, OCTAHOBKE H
NepephIBE CPOKA; BBIJICICHBI WMCKH, HE TOJBEPKCHHBIC TABHOCTH; C(HOpMyIUpOBaHA
HOpMa O JEWCTBUMM CpPOKa HE aBTOMATMYECKM WM 1O BJACTU CYIbHU, a MO BOJE

OTBCTUHUKA, IOCTYJIMPOBAHO, YTO IIPpaBO CY6’LCKT3 HC MPCKpaAmacTCA MO0 HCTCUCHHUU
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CPOKa, OrpaHUYMBAETCS JIMIIb IPUHYKACHUEM JOJDKHHUKA K MCIOJHEHUIO MPOTUB €r0
BOJIN).

Llens MCKOBOM TaBHOCTH B MPEAOCTABICHUU JIOJDKHUKY OOJIETY€HHOM 3alllUThI OT
HECBOCBPEMEHHO TIOJAHHBIX HCKOB (MHTEpEC JOKa3bIBaHWS, OIPEICIICHHOCTH
MIPaBOBOTO MOJIOKEHUS U MpeACcKa3yeMocTu noBeaeHus). Co BpeMEeHeM J10Ka3aTeIbCTBa
MOBPEXIAIOTCS, YHUUTOXKAIOTCS, 3alUTa 3aTPYyIHSIETCS U TOTNa, Korja 00s3aHHOCTh
nepes KpeauTopoM HCIojHeHa. Henb3s BeYHO 05KuaaTh BO3MOYKHOIO MCKA KPEIUTOPA.
JlokeH HacTynaTh MOMEHT, KOT/Ia M HEUCIPaBHBIM JOHKHUK CTal Obl YBEpEH, YTO
HUKTO HE CMOXXET MPUHYAWTH €r0 K MCIOJHEHHIO. JIaBHOCTH CIYKUT U MyOJIMYHBIM
MHTEpecaM, COKpamas KOHQIMKTBI, U3AEPKKU U Iepepacrnpenensss CIKOHOMIICHHbIE
CpEICTBa Ha OOIIYIO MOJb3y. 3alUTa [0 JaBHOCTU YIPOLIAET U YCKOPSIET pa3pelIcHe
CIIOPOB, T.K. CTAHOBSITCS HEHY>KHBIMU H3y4YeHHUE (DAKTOB U JIONOJHUTEIbHBIE NEUCTBUS
cyna. JlaBHOCTb comeWCTBYeT M KpeAauTopaMm, MoOyXJaas K CKOpPOW 3aluTe
HapyLICHHOTO IpaBa.

OnHako, ecii 3aymMaThCs, Y CPOKA TaBHOCTH HET BECOMBIX CIIPABENJIMBBIX WIIN
HPABCTBEHHBIX OCHOBaHUM (KpeaIuTop H3-3a JaBHOCTH MOXKET HE MOJIYYUTh
UCIIOJIHEHHE, Ha KOTOPOE€ 3acCiyXKMBAET C MOPAJIBHOM TOYKM 3pPEHUs), HEIb3sl €€
OOBSCHUTH U TIPOCTHIM BIUSHUEM BPEMEHU Ha TIPABO, KOHIICTIIHMS BbI3BaHA K JKU3HU
nparmatu3MoM. Cucrtema HOPM O JaBHOCTHU HE MOXET ObITh MPOAEOUTOPCKON, BaXKEH
OamaHc. MOTHUBBI BBEJIEHUS [aBHOCTH 3HAYMMbl Kak JJIi TEOpUHM, TaKk M B
3aKOHOIIPOEKTHOM IEATEIbHOCTH U MPAKTHUECKOM 00JIaCTH.

B mnaparpadge 1.2 naHa xapakTepUCTHKA, PACKPBITO COJEPKAHHE TOHATHUS
MCKOBOM JTaBHOCTH, KPaTKO OMMCAaHbl OCHOBHBIE YEPThl MCKOBOT'O CPOKA, BBISBJICHBI
CXOJICTBA U PA3JIMYMSI UHCTUTYTA C IPYTUMH KOHUENTAMH, YUYUTHIBAIOIIUMU CPOYHOCTH
sanuthl pasa (laches, Verwirkung).

Bpemss — Baxsbplii ¢akTop, perymmpyromuid mpaBa u oOs3aHHOCTH. B
MEKTyHAPOIHBIX OTHOIIEHUSAX HET UCKOBOI'O CPOKA, HO U TYT IIPH Pa3pELICHUH CIIOPOB
PYKOBOJCTBYIOTCSI IPUHLIMIIAMU, CXO0KUMH C UCKOBOU TaBHOCTBIO.

HckoBas maBHOCTH (prescription, negative prescription, limitation of actions,

limitation period, statute of limitations, Verjdhrung) — He3aMeHUMBIN UHCTPYMEHT, €ro
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1oJib3a oO0UIenpHU3HaHa. B KOHTMHEHTAaJbHBIX MPaBOMOPSAAKAX, BKIKOUYAs POCCUICKUH,
CPOK JaBHOCTH OTHOCST K MaTe€pHaJbHOMY, B aHIJIOCAKCOHCKUX — MPOIECCYaTbHOMY
IpaBy; HEKOTOPbIEC OLIEHUBAIOT UCKOBYIO IaBHOCTh B KAUECTBE TMOPUIHOTO UHCTUTYTA.
Ora xapakTepUCTHKa BakKHA I JOKTPUHBI M COJEPKATCIIbHO HE BIHMSICT Ha
NpUMEHEHUE CpPOKa: U TaMm, IJie JaBHOCTh IpolieccyalibHa, U TaM, TIe MaTephalibHa, —
peryaupoBaHie OCHOBHBIX acleKTOB Moxoxke. Vckimouenne — cepa MexayHapOIHOTO
YaCTHOTO TpaBa; MpaBja, KOHBEHIIMU 00 YHU(DUKAIIUN OOBIYHO MPUUIUCIISIIOT 3TOT CPOK
K MaTepuajbHOMY IpaBy, YTO OTBEYAET IMOJUTHKE IpaBa, T.K. NpPHU OMpeaesieHUU
JTaBHOCTH ¢ moMoinbto lex fori xpeaurop BBIOMpan ObI MECTOM PacCMOTPEHHS CIopa
CTpaHy, TJie UCKOBas JaBHOCTH KO JIHIO IMOauu Mcka He npomnia (forum shopping).

B y3KOM 3HaueHHM «HMCKOBas JIaBHOCTb» — CPOK JJIsl 3alllUTHI IpaBa IO HCKY
JUIIA, IPAaBO KOTOPOTO HAPYIICHO; B IMTUPOKOM — IMPABOBON MHCTHUTYT, OXBATHIBAIOIINN
npaBuia O MPOJODKUTEILHOCTH OOIIeH M CHenuaibHOM JaBHOCTH, HOPMBI O Hadale,
MPUOCTAHOBKE, TMEpPEPhIBE, BOCCTAHOBJICHUM U TMOCJIECACTBUSIX HCTEUEHUS CPOKA.
JlaBHOCTh HWCKa, KaKk W TpHOOpeTaTeNbHas TAaBHOCTh, NPHIACT 3HAYCHHUE JOJITOMY
HECOOTBETCTBUIO TIpaBa U (akTa, MpuU3HaBas (PaKTUYECKOE COCTOSHUE, BIMSIONIEE U Ha
npaBa cTOpoH. B kiaccudukaiuu mpaBoBbIX SIBJICHUN CPOK TaBHOCTH — HOPUANYCCKUM
dakT, BIEKYIIM KOHKPETHBIE TMPaBOBBIC TMOCHIEACTBUA. VIckoBas JaBHOCTh TECHO
CBs3aHA C TIOHATHEM MCKA, MOJ KOTOPHIM MOHUMAIOT MPABO MpPECIe0BaTh CYJIOM TO,
yTo0 HaMm JoJokHbL. Cdepa elcTBUS HUCKOBOM JTAaBHOCTHM — HE IMPaBO KpeauTopa
obpatuThes B cyn 3a 3ammroit (Klagerecht), a ero mpaBo mpuHYXIaTh JODKHHUKA K
ucnojHeHuro (Anspruch), ucredeHre cpoka He IPEMITCTBYET OOPAICHHUIO B CY/I.

CymHOCTh CpOKa JaBHOCTH BO BpPEMEHHOM OTrPaHUYEHUH IPABOMEPHOTO
NPUHYKIACHUAS KPEIUTOPOM JOJDKHHKA K HMCIIOJIHEHHIO MPOTHB €ro BoJW (a MHOTIa
IIPOTUB BOJIM MHBIX 3aMHTEPECOBAHHBIX JIKIT). [Ipy mpomycke cpoka JOKHUK, MOTydast
UMYIIIECTBEHHYIO BBITOJly, OJHAKO HE MPHUOOpPETaeT HOBOTO MaTEpPUATHHOTO IMpaBa,
JABHOCTh HE o0iamaer Mmo oOmeMy TMpaBWwiy MPaBONOPOXKAAIOMIHM 3HHEKTOM.
CyOBeKTHBHOE TPaXXTaHCKOE MPaBO C UCTECUEHUEM CPOKA Ha 3aIIUTy HE MpeKpalaeTcs,
a TOJBKO JUIIACTCS MCKOBOW Cuibl. [lo mMCTEYeHWHM MaBHOCTH MaTepuaIbHOE IMPaBO

OCTacTCd CYHMCCTBYIOIIMM H ,HG?ICTBPITQTIBHLIM (GCJ'II/I BMCCTO BO3MOXHOCTHU
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NPUHYKJIATh K HCIOJHEHUIO JTaBHOCTHIO, O0YCIOBUTH CYIIECTBOBAHWUE CaMOTO IpaBa
KpPEIUTOpa, TO COTPETCS pa3Inure MEXIY JaBHOCTHBIMH W IMPECEKATSIIbHBIMUA CPOKAMH,
KpOME 3TOro, CyObEKTUBHOE MPABO CTAHET 3aBUCETh OT JIOJDKHUKA, YTO MPOTUBOPEUUT
ero MPaBOBOU MPHUPO/IE).

B mnaparpade 1.3 kparko 0000II€HBI HEKOTOpPHIE NPUTA3AHUS, HU3BITHIC B
WHOCTPAaHHOM TIpaBe M3-TIOJ JACHCTBUS JAaBHOCTH (JUYHbIE HEUMYILIECTBEHHBIEC IpaBa,
Omara; ceMeiHbIE TpaBa; MCK BIJIAJICIONICTO 3aJIOTOJAEPIKATEsI O peau3aiuy TpaBa
3aj0ora u Ap.), 00bSICHEHBI MPUYUHBI UX BBIJICIICHUS, CPABHEH UX CIIUCOK C POCCUMCKUM
MpaBOM, TPOBEICH aHAJIW3 B3IISI0B OTEYCCTBEHHBIX aBTOPOB Ha HE YKa3aHHBIC B
3aK0HE TPeOOBaHMsI, KOTOPhIC HE 3aJaBHUBAIOTCS, BHICKA3aHBI COMHEHHUS B TOJb3€ Ha
TEKYIIEM 3Tare CUUTATh UCK O MIPU3HAHUU HE MOJABEPKEHHBIM JCHCTBUIO TABHOCTH.

HenonyctuMo naBHOCTh MCKa O TMPHU3HAHUU HEJIECUCTBUTEIBLHOW OCIOPUMOM
CIEJIKM 00XOJUTh BO3paKEHUEM O HEACHCTBUTEIBHOCTH. [10/1X0/1 K HEMPUMEHUMOCTHU
CpOKa JJABHOCTHU K BO3PAXXCHHUIO O HUYTOXKHOCTH CJIEJIKHA B POCCUUCKOM U 3apyOesKHOM
mpaBe CX0X. PerymmpoBanme 3a pyOekOM B HEKOTOPBIX CTpaHax JeTajbHee:
UCIIOJIHEHHUE, TMYCTh W YaCTUYHOE, HUYTOXKHOW CJEIKH HCKIIOYAaeT BO3PAKEHUE O
HEJICHCTBUTEILHOCTH; TPO(ECCHOHATBHBIN YyYaCTHUK 000pOTa MO UCTEUEHNUN TaBHOCTH
HE MOXET CChUIAThCSI HA HUUTOXKHOCTD; BO3pakaTh O HEJECHCTBUTEIHLHOCTH CACIKHU MPU
YaCTUYHOM €€ HCIIOJIHEHHHM, €CIM OHO  MPOMOPIUOHAIBHO, MOXKHO;, TpHU
HETPOIIOPIIMOHAILHOCTH TIPEAOCTABIICHUNA JI0 OCHApUBaHUS CACIKH BO3paXKaTb O
HUYTOXKHOCTH TIO 3aBEPIICHUH TABHOCTHU HEJB34.

I'maBa 2 «Ha4vano wuckoBO#l JaBHOCTW» COCTOMT U3 Tpex mnaparpados,
MOCBSAIIECHHBIX pacyeTy Havajla CpoKa pa3HbIMH METOaMHU.

B nmaparpade 2.1 nana xapakrepuctuka Hanbosee pacnpoCTPaHEHHOMY CIIOCO0Y
OTIpeJICIICHHS Hadyayla TaBHOCTH — «CyOBEKTUBHOMY», KOT/Ia YUYHUTHIBAETCS (PaKTHUUECKOE
WM BMEHsieMoe 3HaHue kpenurTopa (actual or constructive knowledge) o Bo3moxxkHOCTH
MPUHYIUTEIFHON 3alllUThl, PACCMAaTPUBACTCA HUCTOPHUSA €ro TOSBICHHS (B PUMCKOM
IpaBe MCIOJB30BAICS OOBEKTUBHBIN KPUTEPUN OMpEeICHUS HAa4YaJbHOTO MOMCHTA —
JABHOCTD TEKJIA CO JHs HAPYIISHUS MpaBa, HE3aBUCUMO OT 3HAHUS 00 3TOM KPEIAUTOPA),

3aKpPCIJICHUA B OTCYCCTBCHHOM M Sap}I6e}KHOM IMpaBC, MOTHBbBI BHCAPCHUA, IIJIIIOChI U
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MUHYCBI, OCOOCHHOCTH WCYHCICHHS TI0 HEKOTOPHIM BHJAM WCKOB; OOCYXICHO
OOIIMpHOE HCIOJB30BAaHHE JTOrO METOJa pacuera JaBHOCTU B COBPEMEHHOM
WHOCTPAHHOM TMpaBe; CJelaH BbIBOJ O MPUEMIIEMOCTH CYOBEKTHMBHOTO MpPUHIUIIA
obHapyxenwus (discoverability criterion) B kauecTBe OCHOBHOTO KPUTEPHS OTPEACIICHHS
HAYaJIbHOTO MOMEHTa JaBHOCTH. HoBeilllias TeHIEHIUS — JOMOJHEHHE «HOPMYJIIbD»
CyOBEKTUBHOTO METOZAa JaHHBIMHU O JOJDKHUKE, T.K. 3alllUTa MpaBa B UCKOBOH (opme
HEBO3MOYKHA 0€3 IPUBJICUCHUSI K CIIOPY HAJIJICKAIIETO OTBETUHKA.

[IpuMeHuTENBHO K MPaBUIy O Hadalle CPOKa JTABHOCTHU 3aCiIy’KHUBAET CEPhE3HOU
MpOpadOTKH KATETOpUs «HApyIIeHWe TpaBay. M3-3a HEOAWHAKOBOCTH MPHUPOIH,
xXapakrepa, cnenu@uyHoCTH mpaB U TpeOOBaHUM, YCIO0XXHEHUS 000pOTa, MPU3HAKU
HapYIIEHUs MPaB MOTYT OBITh Pa3HOOOPA3HBIMH, OTIUYASICH (HOPMOM, COAECpPIKAHUEM,
BpeMeHEeM OOHapY>KCHHS M HEOJIaronmpusATHBIMHU TTOCIICICTBHSIMH.

JIJisi BOCCTAHOBJICHHMsSI TPABOBOTO Ojara 3HAHUA O HAPYIICHUU U JIMYHOCTH
JOJDKHUKA (Hamp., KOTJa 3alluThl TpeOyeT He CTOPOHA CIopa, a TPEThE JIUI0) MOXKET
OBITH HEJOCTATOYHO, B PAJE CTPaH CYOBEKTUBHBIN MOIXO] ONPEACIICHAS Hadala CpoKa
JAaBHOCTH BHUaoW3MeHeH. [IpemyioxkeHo paccMOTpeTh MOTOJHEHHE MpaBWiia O Hadale
CpOKa YaCTHBIM CIIy9aeM JINOO M3MEHUTh HOPMY POCCHMCKOTO 3aKOHA, YTOOBI CUHUTATh
JTABHOCTH CO JIHS, KOTJIa KPEIUTOP MOTYYUII WIH MOT TOJYYHUTh, IEUCTBYS pasyMHO U
OCMOTPHUTENIBHO (0€3 TpyOoi HEOPEKHOCTH), CBEACHUS O COBOKYITHOCTH CJICTYOIINX
00CTOSTENBCTB: HAPYIIICHUE MPaBa; JUYHOCTh JIOJDKHHUKA, (PaKThl, 0€3 KOTOPHIX 3aIlnuTa
HEBO3MOXKHA WK Hed(PPEeKTUBHA.

B nmaparpade 2.2 pacKkpbIThl CYyIIIHOCTh «0OBEKTUBHOTO» KPUTEPUSI ONPEICTICHUS
HaJyajia CpoKa JaBHOCTH; OTJIMYHME OT CYOBEKTMBHOTO METO/a, TNPEHMYIIECTBA M
HEJIOCTATKH, BBISBICHBI TpeOOBaHUS, MABHOCTh IO KOTOPBIM JIydIlle OMPEIEISITh
OOBEKTHBHBIM CIIOCOOOM; M3YYCHBI aJIbTePHATUBHBIE TTOIXO0/IBI K pacueTy Havajla CpoKa
JTABHOCTH.

[IpuuriHa BBEJEHUS CIEIUATBHBIX CPOKOB JIaBHOCTU, CUMTAEMBIX MPH TTOMOIIH
OOBEKTHBHOTO METOAQ, — B TIOBBIIICHWH, TAC HYXKHO, OIPEACICHHOCTH

COOTBCTCTBYIOIINX OTHOILICHUH. HpOI[OJDKI/ITeJ'IBHOCTB JaBHOCTH H IOAXOAbI K
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OTIPEJICIICHUIO €€ Hadajga B3auMOOOYCJIOBJICHBI. MJII KPAaTKHX CPOKOB TIOJXOIUT
CyOBEKTUBHBIA KPUTEPHUH, a JIs1 TPOIOJDKATEIHHBIX — O0BEKTHBHBIH.

Hawyano cpoka paBHOCTM MO HMCKYy O 3allldTe I[paBa, HAPYIIEHHOTO
MPECTYIUICHUEM, HYKHO ONpEAEisITh C TOMOIIbI0 OOBEKTUBHOIO  KPUTEPHUS.
3apyOexxHoe MpaBo JaeT JIbFOThl B pacyeTe AaBHOCTH MCKa O BO3MEILEHUU yIIepoa,
MPUYUHEHHOTO MPECTYMHBIM JeSTHUEM (CPOK MCKa O BO3MEIICHUH BpElla YBEIMYUBAIOT
JI0 YTOJIOBHO-TIPABOBOW JABHOCTHU MPECTYIUICHUS, KOTOPHIM HapYIICHO TPa)KJaHCKOE
npaBo u Ap.). B poccuiickoM mpaBe HCKOBasg JaBHOCTh HE pacIpoCTpaHsieTcs Ha
rpaXJIaHCKUM HMCK B YrOJIOBHOM JIeJiE O BO3MEIICHUU Bpela, NPUUYUHEHHOTO
MPECTYIUICHUEM, K HEMY MPUMEHSIIOTCS YTOJOBHO-TIPOILIECCYAIbHBIE HOPMBI O CPOKE.
Ecnu rpaxagaHckoe MpaBoO HApPYIICHO MPECTYIUICHUEM, TPAKIaHCKUN UCK B YTOJIOBHOM
JieJie He TMojaH MO0 HE pa3pelleH U OCTAaeTCsl BO3MOXKHOCTh TpeOOBATh BO3MEIICHUS
Bpe/la B TPaXXJaHCKOM CYJIOITPOU3BOJICTBE, CPOK JABHOCTU HE JIOJKEH UCTEKATh paHee 6
MECSIIIEB CO AHS MPEKPAILICHHS YTOJIOBHOTO Jea.

K wucky 3anoromepkarenss CleAyeT NPUMEHATh TOPSAOK HCUYUCICHUS
JAaBHOCTHOTO CpOKa K TIIOBPEMEHHBbIM IUIaTexaM. YacTuyHOe 3a/laBHUBAHUE
00€CTIEUeHHOTO 3aJI0TOM JEHEXHOIro 00s3aTeNIbCTBA M CChUIKA 3ajlorojaresis (MHOTO
3aMHTEPECOBAHHOTO  JIMIA) JIOJDKHBI ~ COPa3MEPHO  yYMEHBIIATh  MOJIOKEHHYIO
3QJI0T0JIEPKATEIIO CYMMY.

B maparpade 2.3 paccMoTpeHBl HCTOPHS, MPUYWHBI TOSBJICHHS TpPaBHIIa O
npenenbHol  MckoBod  maBHoctu  (long  stop limitation period), oOcyxaeHbI
ONTUMaJbHas MPOJOJKUTEIIBHOCTh ATOTO CPOKa U TOPSIIOK €ro pacyeTa.

OO6M MeCTOM COBPEMEHHBIX IMPAaBOBBIX MCTOYHUKOB YACTHOIO IpaBa cTajia
KOMOUHAIMS OOBIYHOTO CpOKa (PacCYMTHIBAEMOTO IPH IMOMOINHA CYOBEKTHBHOTO
KpUTEpUs C IUTABAIOIIMM  HA4YaJioM) M HCKOBOM JIaBHOCTH MaKCHUMAaJbHOMN
IPOAOKUTEALHOCTH  (OmpenensieMoil OOBEKTHBHO — JaTOM COOBITHS, JCHCTBHS
(Oe3meiicTBUSs), MCTEKAIONMICH HE3aBUCHUMO OT OCBEAOMJIEHHOCTH KpeauTopa o
HApYIICHUHA TpaBa W JIMYHOCTH JOJDKHHKA). BbIABIIEHA 3aBUCUMOCTH MEKIY BHIOM
CpOKa JaBHOCTM W OCHOBAaHUSIMU €ro Y/UIMHEHUsS (IIPUOCTAHOBKA, TMEPEPHIB).

CY6’I>CKTI/IBHa}I HMCKOBas AaBHOCTb 3HAYUTCIIBHO KOPOUYC, IMOITOMY €€ IIPHUOCTAHOBKA
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JOJDKHA HacTynaTb Opu JiI000M pa3syMHON HEBO3MOXKHOCTH JEWCTBUS KPEIUTOpa.
OOBbEKTUBHASI UCKOBAsI JABHOCTh JOJDKHA YIUIMHATHCSA B MCKIIFOUUTENBHBIX CIydasX U
TOJIBKO IO OCHOBaHHUSAM, K KOTOPBIM JODKHUK MOXKET MPUTrOTOBUTHCSA. COBMECTHOE
UCIIOJIb30BaHNE CYOBEKTUBHOTO U OOBEKTUBHOTO CPOKOB JABHOCTH COCTOHUT B TOM, YTO
WCK 3a/laBHUBACTCS, €CJIM K Hayally 3allUThl IpaBa 3aBepllieHa Jrolas U3 JABYX
JTABHOCTEN — CYObEKTUBHAS WJIK OObEKTUBHAS.

Jlanee paccMOTpeHbI HOBEIUIBI POCCUMCKOTO MpaBa 00 OOBEKTUBHOM JTaBHOCTH,
npoaHanu3upoBan a63. 2 m. 2 cr. 200 'K P® npumeHuTenbHO K OECCPOUYHBIM
oOs3aTeNnbCcTBAM M 00sA3aTENbCTBAM JO BOCTPEOOBAHMS, NPEIJIOKEHBI aBTOpPCKas
TpPaKTOBKA JIaHHOTO MTpaBuJja U 1ejiecoo0pa3HOe U3BMEHEHHUE PEJAKIIMA HOPMBI.

Tperbsi riaBa «IIpuocTaHOBKAa HMCKOBOH JaBHOCTH» COCTOUT M3 YETBIPEX
naparpaoB, B HEl BBINOJIHEH aHaJu3 OCHOBAHWM OCTAHOBKM TE€UYEHUS JTaBHOCTHOTO
CpoKa (B TOM YHUCJI€ HE U3BECTHBIX POCCUNCKOMY MPaBy), OTMEUEHbI U3MEHEHUSI U JTaHbI
PEKOMEHJIAlMU 10 COBEPIICHCTBOBAHUIO JAHHOI'O MOJWHCTUTYTa UCKOBOM JaBHOCTH B
POCCHICKOM TIPaBe.

B naparpage 3.1 KOMIUIEKCHO pacCMOTPEHO  BIHSHHE  CYIEOHOTO
pa30upaTenbcTBa Ha MCKOBYIO JTABHOCTH (TpeOoBaHUA K (pOpME MCKOBOTO 3asiBJICHUS,
NOPSAAKY TMPEAbABICHUS AJs YUIMHEHUS CPOKa JaBHOCTH, HMCKOBas NaBHOCTh IpPHU
3aBEpIICHUH PACCMOTPEHMsI MCKa O€3 BBIHECEHHs pPEIICHUs M0 CYLIECTBY; TEUCHHUE
JTABHOCTH TPH MPEKPALIEHUN BO3MOKHOCTH 3aLIUThI IPAKJAHCKOIO MPaBa B YTOJOBHOM
CYJIOIIPOU3BOJICTBE; CPOK JABHOCTH CO JHS MOCTYIUIEHUS UCKAa B KOMIIETEHTHBIM OpraH
0 €ero BO3BpaTa; OTKa3 OT MCKa W HUCKOBas JIaBHOCTb, WHHUIIMHUPOBAHUE
pazOupaTenbCcTBa CIOpa — MEPEpPhIB WM MPUOCTAHOBKA CPOKA JIaBHOCTH; MEPUOA
NPUOCTAHOBKU CPOKa JABHOCTH NPHU PACCMOTPEHHHM HMCKAa KOMIIETEHTHBIM OpPraHOM;
MCKOBasl JAaBHOCTb MpPHU M3MEHEHUU MpeAMETa WIM OCHOBAaHUSA MWCKa, 3asBICHUU
JIOTIONIHUTEIBHBIX ~ TpeOOBaHM; CPOK JaBHOCTM U  BCTpPEYHbIE TpeOOBaHMUS;
00s13aTeNbHBIA JOCYN€OHBIA MOPAIOK YPETYJIUPOBAHUS CIIOpa U MCKOBas IaBHOCTB;
CPOK JAaBHOCTHM M HEOKOHYATEJIbHOE PpEIICHHE KOMIIETEHTHOrO0 OpraHa, JaBHOCTb U
UHBbIE TPOLEAYPHl DPAa3pELICHUs] CIOpa MOMHUMO CyIeOHOro pa3doMpaTeNbCcTBA; CPOK

JAaBHOCTH IIPH IMOAAYEC UCKA U3 COJIMAAPHOIO 06}138,T€JII>CTB3).
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B maparpade 3.2 nzydeHa mpuOCTaHOBKA CPOKa JaBHOCTH M3-3a MPEMSATCTBHI
BHE KOHTPOJISI KPEAUTOPA, CPAaBHEHBI MOAXOABI K OMPEIETICHUIO TAKUX OOCTOSTEIHCTB B
POCCHUICKOM ¥ UHOCTPAHHOM IIpaBe.

Hogoe 3apy0exxHoe mpaBo 4acTto (pOpMyIupyeT TOJIBKO XapaKTEepHbIE MPU3HAKU
00CTOSITENILCTB BHE KOHTPOJIS KpeauTopa. B poccuiickoM mpaBe 3aKkperieH 3aKpbIThIi
IIEpEYEHb OCHOBAHWI, CTECHSIOIIUX MOJAa4y MCKa W TMPUBOJAIIMX K OCTAaHOBKE
UCKOBOro cpoka. [loBbiliasi B 4eM-TO MPABOBYIO ONPEIEIECHHOCTb, MTOCIEIHUNA MOAXO0,
OJIHaKO, HeruOKui, T.K. HE TNPHUMEHSET HOPMbI 00 OCTAaHOBKE CpoKa K
HEMOMMEHOBAaHHBIM B 3akoHe (akTam, 3aTpyaHsIOmUM oOpaiieHue B cyid (Hamp.,
BPEMCHHOE HE3aKOHHOE MCKITIOUCHHE Fopuaudeckoro juma nu3 EI'PHOJI).

Poccuiickoe mpaBo OrpaHWYMBAET HENPEOAOIMMYI0 cuily (Vis major), Kak
paBUJIO, NPUPOJHBIMUA CTUXMUHBIMUA SIBICHUSMH, HE 3aBUCSILIMMH OT JIIOJEH, U HE
YUHUTBIBAET YPE3BbIYAWHBIE CHUTYallMH COLMAJIBHOIO M AHTPONOIEHHOIO Xapakrepa
(TepakThl, 3a0acTOBKH, aKLUMW MPOTECTA, MACCOBbIE OECHOPSAKH, TEXHOJIOIMUECKUE
aBapuu Ha TPAHCIOPTE), KOTOPbIE HE MEHBUIE 3aTPYAHSIOT Mojady Hucka. Takoe
OCHOBAHME IIPUOCTAHOBKM CpOKa JIaBHOCTH, KAaK HAaxXOXKIEHUE OTBETYHKA B
BOOPY’KEHHBIX CHJIaX, MEPEBEACHHBIX HA BOeHHOE Tosioxkenue (moan. 2 m. 1 cr. 202 I'K
P®), Hy)XKHO HCKIIOYHMTH, Hayajo Ipolecca HCTIy OHO He ocnoxHseT. llepeBon
BOOPY>KEHHBIX CHJI HA BOGHHOE IOJIOKEHUE MPaKTUKa MOHUMAET Kak 0coObIil IpaBOBOM
PEKHUM TOCYJapCTBA, BBOAUMBIA Ha OCHOBaHMM Yka3a [Ipesuaenra PO, yto nmpuBoaut
K HEINPUOCTAaHOBKE CpPOKAa JAaBHOCTH IO HMCKY KpEIHWTOpa, MJIWTEIBHOE BpEeMs HE
CIIOCOOHOTO 00OpaTUTHCA B CyJ MO MPUYMHE YYacCTUsl B OMACHBIX KOH(JIMKTaX BHYTPH
CTpaHbl, MUPOTBOPYECKUX CIICLIONEpanusix 3a pyoexom st odecrieueHuss 00OpOHBI U
0€30I1acHOCTH TOCy1apCTBa.

B maparpage 3.3 mnpopaboraH BONpOC BIMSHUS Ha HCKOBYIO JIaBHOCTb
OTCYTCTBHSI TPEACTABUTENS Yy HEAEEeCOCOOHOr0 KpEeAUTOpa WM HACJIeICTBEHHOM
MAacchl.

OTcyTcTBHE Yy HEAEECHOCOOHOr0 KpEeauWTOpa WM HAcleNCTBAa MPEACTaBUTEIS
JOJKHO U3MEHSTh OOBIUHBIN MOPSAOK TeueHus: NaBHOCTH. [Ipu 0OOCHOBaHMM JaHHOMN

HNACHU IIPUBCACHDBI ITIOJIUTHUKO-IIPABOBLIC apryMCHTBI, OICHCHBI BO3SMOXKHEBIC JOBO/AbI BCCX
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3aMHTEPECOBAHHBIX CTOpPOoH. I[lo 3aBepmieHMM paccMOTpeHUs MPOOJIEMBI JTaHbBI
PEKOMEH/IAIUU O 1eJIeCO00pa3HOM COAEPKAHUU M MECTE COOTBETCTBYIOIIEH HOPMBI
npu pepOpMUPOBAHUH 3aKOHOIATEIBCTBA 00 UCKOBOM AaBHOCTHU. [IpemioxeHo, 9ToOb
CPOK B TOJIb3y WJIM IPOTUB HEIEECIIOCOOHOTO Jiniia 0e3 MpeCTaBUTENs HE MOT UCTEYb
paHee 6 MecsleB IOCIe TMPEKPAIICHUS HEACECIIOCOOHOCTH WM Ha3HAuYCHUS
NPECTAaBUTENSA, a JAaBHOCTh MO TPeOOBAaHUSAM MEXKIYy HEACECIIOCOOHBIM JUIIOM H
NpeICTaBUTEIeM — HE paHee 6 MecsleB Mocjie MpPeKpaIleHus HeAeeCOCOOHOCTH
KpeAWTOpa WM HA3HAYCHHS €My HOBOTO  MPEACTABHUTENS, JICHCTBYIOIIECTO
JI0OPOCOBECTHO.

B maparpade 3.4 unccrnenoBaHbl WHBIE 3aCTy>KHBAIONTME BHUMAHHS OCHOBaHHUS
MPUOCTAHOBKHU CPOKA JJABHOCTH.

Kakx BO3MOXHBI (PaKkT OTCPOYKH JABHOCTH — HAXOXXICHUE CIOPSAIINAX JIUI[ B
OCOOBIX HPABCTBEHHBIX OTHOIICHUSX (I€TH W  POJIUTENH, YCHIHOBUTENIb W
YCBIHOBJICHHBIE; CYTIPYTH; OMEKYHbI U OTIEKAEMbIE, MOMEYUTEIHN U TOOTICYHbIE U T.J.) —
HE JIUIICH CMbICHa. Mmes — B CTpEeMJICHHMH COXPAaHUTh MEXKIY OJM3KUMH JTFOABMHU
n00pbIe OTHOIICHMS, KOTOPhIE MOTYT HCIOPTHTHCS HAdaJoM TSKOBI BO H30€KaHUE
IIPOIycKa CPOKa TaBHOCTH.

Ecnu npuHATE MOAX0MA, TO Hy’KHA OTCPOYKA JTABHOCTU U MO UCKaM PaOOTHUKOB
M0 HaliMy, KOTOPBIE JEJSIT KpOB C paboronaTeneM, He OyAaydyu pOJCTBEHHUKAMHU WIIA
CBOMCTBCHHHKAMH (CaJ0OBHUK, TOPHHYHAs, T'yBEpHAHTKA, JBOPCIKWM, MOBap W T.IL.),
MOCKOJIbKY OHHU MOTYT OBITh HE B MeHee OJM3KUX OTHOIICHUAX, YeM CYNPYTU WU
poacTBeHHUKU. Bo3pakeHrne O JaBHOCTH CIIEAyeT OTKJIOHSTH, KOTJa MCK HE IMOJAAaH B
CPOK IO MPUYMHE IMOBUHOBEHHS WJIM CTpaxa KpeauTopa Tepea JAOIKHHUKOM B CHITY
POJICTBEHHBIX ~ OTHOIIEHWHA WM CcyOopAauHaAnuu  (Hamp., UCK pabOTHUKAa K
paboToIaTento).

3akperuieHne B WCTOYHHMKAX ASTOTO OCHOBAHMS 3aJepKKUA JTABHOCTU — JlaHb
TpaJWINK, a HE HACTOSATEIbHAs MOTPEOHOCTh. HEBO3ZMOXHOCTH TMpEeabsIBICHUS HCKa
3neck HeT. Kpome aToro, mpobiema He CTOJIBKO YCTPaHSIETCs, CKOJIbKO OTOABUTAETCS BO
BpeMeHu ee perierne. Cephe3HbIi MUHYC PETYJIMPOBAHUS — B TPYIAHOCTH BBIPAOOTATh

YeTKUHA KpUTEepUd OTOOpa JIMI], YYUTHIBAEMBIX IPABOM IMPU PEIICHHH BOMpPOCa O
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MPUOCTAHOBKE JaBHOCTH, YTO BpeAUT 0a30BOM IIEHHOCTH JaBHOCTH — TPaBOBOU
ornpeaeneHHocTH. HecMoTpsi Ha MOIep KKy ATOrO MpaBUia MPOEKTOM ['pakgaHCKOTro
ynoxenus: Poccuiickoil uMmriepuu, €ro OTCYTCTBHE B COBPEMEHHOM OTEUECTBEHHOM
3aKOHE U MPAKTUKE CIEAYET MOAEePKATh.

B noxtpune u HerocyaapcTBeHHbIX akTax yactHoro npasa (PECL, DCFR) crana
HaXOJIUTh OTKIUK HJES O NPUOCMAHOBKE CPOKA OABHOCMU Nepe208opamu CHOPOH O
cnopnom npaee. llpaBna, HEMHOTHE CTPAaHBI HCIIOJB3YIOT TaKOe MPaBUiIo (K mpUMEpY,
I'epmanus, ®paHims U OOJBIIMHCTBO APYTHUX CTPaH OTKAa3aJMCh OT Hero). Ime-To
CXOXHUH pe3yibTaT JOCTUTACTCS IPYTUMU TPABOBBIMH CPEACTBAMHU (paCIIUPHUTEIIHEHOES
TOJIKOBaHWE HOPM O TMPHU3HAHWUU JODKHUKOM JOJra, CChUIKA Ha J0OpPOCOBECTHOCTH
KpeIuTOopa M 3JI0yNoTpeOIeHne JOKHUKOM CBOMM MPAaBOM U T.1.). JJaHHBIN moaxos —
B MHpPOBOM TPCHJEC CTHUMYJIUpPOBaHUsA BHecyaeOHoro paspemeHus cropoB (ADR,
MeJuanus U T.7.) 751 pa3rpy3Ku CyI0B, YMEHBIIICHUS CYJ€OHBIX PACXOI0B U CHUKCHUS
TpaHCAKIMOHHBIX U3JepkeK. HemprocTaHOBKa JaBHOCTH CHU3UT UHTEPEC KPEaUTOpa K
neperoBopaM, OCOOCHHO KOTJa OocTaeTcsi HeOombImas dacTh cpoka. HecmpaBeanuso
NpPUHUMATh 3asBJIEHUE O JABHOCTH, HUCTEKIIEH B XOJie IMEpPEeroBOpoB, Korja HeE
oOpamaroTcss B CyA, 4TOOBI HE COpBaTh MHUpPHOE paspemieHue cmnopa. He criemyer
CTUMYJIMPOBATh JOJKHUKOB HMUTHPOBAThH IEPETOBOPHI IS 1I€JTM UCTEUEHUS TABHOCTH,
ATO MPOTUBOPEUUT OATAHCY UHTEPECOB CTOPOH, TOOPOCOBECTHOCTH U YECTHOM JEIIOBOM
TIPaKTHKE.

KoHTpapryMeHT COCTOMT B HEOMPEAEICHHOCTA TOTO, YTO B MPHUHIIUIIE CUUTAThH
NIepPEroBOpaMH, B Kakol (pOopMe JOCTUTAETCS IOTOBOPEHHOCTh O HUX (ITMCHMEHHOHN HITH
YCTHOM), (¢UKcalMK Hadaja OCTAaHOBKM W BO300HOBIICHHMS cpoka. B I'epmanun
MIEPETOBOPHI TPAKTYIOTCS MTUPOKO, BKIFOYAS JIFOO0H 0OMEH MHEHUSIMHU O TPeOOBaHUAX U
WX OCHOBaHHMSAX (KaK OYHO, TaK M 3a09HO C ITOMOIINBIO Pa3HBIX CPEICTB CBSI3H,
MO3BOJISIONINX JIOCTOBEPHO YCTAaHOBUTH, YTO COOOIIEHHWE HCXOJUT OT CTOPOHBI
paBOOTHOIIEHUS ). [leperoBopbl CUUTAIOTCS HE3aBEPIIICHHBIMHY, TIOKA TIPEANOIaraeMbpli
JOJDKHUK TIPSAMO HE BBIPA3HUT OTKAa3 OT MX MPOAODKCHHS, JTUOO €CIIM OJIHA M3 CTOPOH
clelaeT 3asBJICHHE, KOTOPOE IMO3BOJSET APYrod CTOPOHE Pa3syMHO TMPEIIOJIOKUTH

npojjieHue OOCYX JAeHUs OCHOBaHUSL M pa3Mepa TpeboBanus. K mnpekpamienuro
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MPUPABHUBAIOTCS «YCHYBIIIME» IEPErOBOPHI, KOT/Aa OJIHA M3 CTOPOH, HECMOTPS Ha
OTCYTCTBHE TPSIMOTO OTKa3a, TEM HE MEHEe HHMKAK HE BBIpAKacT BOBHE HaMEpEHUE
POJOILKUTE 00cykaeHue. [IpeanoxeHo o0CyIuTh BKIIIOUEHUE B OTE€UECTBEHHOE MPABO
HOPMBI O HEUCTEUYECHHUHU JAaBHOCTH IO HCKY KpeIuTopa paHee 3-X MecsleB MOcie
MpPEKpaIIeHus IEPEeroBOPOB CTOPOH O CIIOPHOM TPeOOBAHUH.

ABTOPOM HCCJIEOBAHbI GIUAHUE HEOOOPOCOBECMHBIX O0eUCMBULl OONHCHUKA HA
UCKOBYI0 0A8HOCMb W OAGHOCHHbIL CPOK AlbMEPHAMUBHBIX MPeOO8AHUL 8 pPAMKAX
00H020 NPABOOMHOULEHUS.

Pa30op npobiembl HayaT ¢ PUMCKOIrO MpaBa, Mo KOTOPOMY (M MOCIE HEro, 3a
UCKJITIOYCHHEM — KaHOHHYECKOIr0) B OTJIWYHME OT MpuoOpeTaTeabHOW JaBHOCTH bona
fides He ObuTa HEOOXOAMMBIM YCIOBHEM HMCKOBOHW JaBHOCTH (TIOJOOHOE IOJIOKEHHUE
BelIeH coxpaHsercs 10 cux 1mop). OJHAKO eciou JODKHUK, 3HABIIMA O CBOEH
00s13aHHOCTH, TMPEMATCTBOBAJ TOJIauy€ HUCKA, CIOCOOCTBYS TE€M CaMbIM OKOHYAHHIO
CpOKa, MCKOBas JaBHOCTh MO PUMCKOMY TMpaBy HUCKIIoudainack. Bceien 3a puMckum
MIPaBOM TIOYTH MMOBCEMECTHO MPU3HAHO HECTIPABEIJIMBBIM JIUIIIEHUE KPEIUTOPA 3aITUTHI
paBa, €CJId JOJDKHUK IMTOMEIal CBOCBPEMEHHOMY TTPEIbIBICHUIO CKA.

CyIecTBYIOT pa3Hble TEXHUKH ydYe€Ta HETaTUBHOTO BJIMSHUS JOJDKHUKA Ha
HCKOBYIO JaBHOCTh. B poccuiickoM TmpaBe CyJbl MHOT/IAa OTKJIOHSIOT BO3pPaKEHUE O
MPOIYCKE CpPOKa JJABHOCTH, KBaIU(PUIUPYS €ro B KayecTBE 3J0YNOTpeOJIeHUs
JTOJDKHUKOM CBOWIM TIpaBOM. B psnme 3apyOeXHBIX CTpaH HOPMHPOBAHHE CXOIHO,
OJIHAKO TPEeOoOIaAONINI MOAX0J B TOM, YTOOBI CHEIUATBLHBIMH HOPMAaMH HMCKOBOM
JTABHOCTH PETYJIUPOBATh COKPBITHEC MCKAa M CBSI3aHHBIX C HUM (PaKTOB, 3aTPYyIHCHHUC
JOJDKHUKOM TIpeAbsIBICHUS Hcka. CpOK HAYMHACTCS WM BO30OHOBJISETCS TIOCIIC
MIPUOCTAHOBIICHUSI C MOMEHTA, KOTJIa KPEAUTOP OOHAPYKIIT WIH JIOJDKEH OB BBISBUTH
oOMaH, YMBIILICHHOE YyMOJYaHUE JOJDKHUKA O HOPUIAMYECKH 3HAYUMBIX (haKTax.
HenoOpocoBecTHbIe JAEHCTBUSA MOJDKHUKA OLICHUBAIOTCS HE TOJIBKO JJISL OTPE/IETICHUS
Hayayia, TPUOCTAHOBKHU JIaBHOCTHU, HO W TIPH BBIOOPE MPOJIODKUTEITLHOCTH CpPOKa
NPUMEHEHUHU COTJIAIICHUS CTOPOH O JaBHOCTH. HerocymapcTBeHHBIE CBOJBI YaCTHOTO
mpaBa, MpHU3HABas BaXXHOCTh MPOOJIEMBI, CHEpKAaHHEE OICHUBAIOT HEOOXOIUMOCTH

cnenuansHoro mnpasuiaa (PICC, DCFR). Bospaxenue o0 maBHOCTH — 0coboe
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CyOBEKTHBHOE  TPAXKIAHCKOE TPaBO, €CIM  MPOMYCK CpoKa  OOYyCIIOBJIEH
HEJIOOPOCOBECTHOCTHIO, OOBIYHO mMpuemyieMas Uil JOJKHUKA 3aluTa JOJDKHA
orpaHUuYMBaThCA. BMmecTe ¢ TeM OTKJIOHEHHME CCBUIKM Ha JaBHOCTh — Mepa
OKCTpaoOpJMHApPHAS W CIHMIIKOM o00mIas. Bo3MoxHO Ooslee THOKO perieHue 3THX
BOIPOCOB 3a CYET U3MEHEHMs Hayajga WIM TPUOCTAHOBKH JaBHOCTH. Ecim
CBOEBPEMEHHOM 3alllUTe IOMeIIaja HeJ0OpOCOBECTHOCTh JIOJKHUKA, HCKOBYIO
JTABHOCTh HY>KHO UCUHUCIIATH CO BPEMEHH, KOT/ia MOCJIie MPEeKpalleHus: HapyIIeHus rpaBa
Pa3yMHBIN U OCMOTPUTEIIbHBIA KPEAUTOP BIEPBBIE CMOT ObI OOPATUTHCS B CY/I.

[Tokazan T™OAXOJ WHOCTPAHHOTO TMpaBa K JAaBHOCTHOMY CpOKY, KOTIJa
HapylIeHHOE TpaBO HE BOCCTAHOBJICHO TMPU TMEPBOM pa30oUpaTeabCTBE IO
YBOKUTEIIBHOW MpUYMHE (KOHKYPEHIIMS MCKOB, U3MEHEHHUE WM HEeC(HOPMUPOBAHHOCTH
MPAaKTUKA TPUMEHEHUSI MPUMEHUMOW HOPMBI U T.J.) U KPEAUTOPY BO H30EKAHUE
MPOITyCKa JIaBHOCTU Pa3pEeIICHO B JOMOJHUTEIbHBIM CPOK MOBTOPHO MOWTH B CYJI U
MONBITATBCA  3alUTUTBC  ApyruM  criocooom (CIIA, Hunepmanapl, OcCTOHHS).
O06ocHOBaHAa HEHY)XKHOCTh MapaJlIeIbHBIX MPOIECCOB C JOJDKHUKOM KPEAUTOpY, HE
JKETAIOIIEMY HECTU JIOMOJHUTEIbHBIE PacXobl (KOTOPOMY HEM3BECTHO 3apaHee o
BO3MO)KHOM HEYJauHOM HCXOJI¢ IEpPBOTO Jieja), W BCCH IPaBOBOM CHCTEME, HE
3aMHTEPECOBAHHONW B YMHOKCHHH YHClIa pa30MpaTeIbCTB.

B yeTBepTYyI0 ri1aBy 00BEIMHEHBI BOMPOCHI TIEPEPhIBA, BOCCTAHOBJICHUS CPOKA U
COTJIallIEeHU 00 MCKOBOM JIaBHOCTH.

IMaparpad 4.1 nocsiieH pacCMOTPEHHUIO BOIIPOCa O JOIMYCTUMOCTH M TIpeeiIax
BO3MOXXHOTO U3MEHEHHS 3aKOHHOTO PEKHUMa UCKOBOM JaBHOCTU COTJIAIIIEHUEM CTOPOH.
PaccmoTpensl pa3BuTHE TOAXOJIOB K HMIIEPATUBHOCTH HMCKOBOM JIaBHOCTH, CJEJIaH
aHaMM3  W3MEHEHWW  pEeryJupoBaHUs 1O  3apyOCKHBIM  HCTOYHUKAM |
HEroCyJIapCTBEHHBIM CBOJIaM YacCTHOTO MpaBa, OOCYXXJCHBI JOBOJBI 00 OTCYTCTBHUH
3HAYMMBIX TPUYMH 3amlperiaTh CcorjameHuss o0 HCKOBOW maBHOCTH. Pa3zoOpaHbr
COKpalIEHUE U YBEJIUYEHUE COTJIAIIEHHEM CTOPOH MPOJIOKUTENBHOCTH CpOKa M MHBIX
aCIMeKTOB JABHOCTH (HAYaJIbHOTO MOMEHTA, OCHOBAaHWUW MPUOCTAHOBKH W TIEpephIBa
JTABHOCTH ), 3aPET YMBIIUICHHO HAPYIITUBIIEMY O0S3aHHOCTh JOJKHUKY CChUIATHCS Ha

COrjIamcHUE O COKpalllCHHUH 100 MHOM OOJIETYEHUH HCKOBOM AaBHOCTH, IPCACIIbl
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W3MEHEHHSI CPOKA M MCKIIOUCHHUS W3 TPUHIMIA CBOOOJBI JOTOBOpa B chepe MCKOBOI
JABHOCTH, TMPEIJIOKEHBI IIeJIeCO00pa3Hble TpaBUia HW3MEHEHHUs CpoKa JaBHOCTH
COTJIAIlICHHUEM CTOPOH B X0j1€ peOpMbI IPaKJaHCKOTO 3aKOHOIaTEIhCTRA.

B maparpade 4.2 mpoaHamM3WpPOBAHBI OTACIBHBIE TCOPETUYECKHUE W
MPaKTUYECKUE AaCHEeKThl MPUMEHEHHsS OCHOBAaHUM TMepephiBa HCKOBOW JaBHOCTH —
NPUSHAHUSL OOAHCHUKOM 00sea (CyOBEKT 00S3aHHOCTH M IEPEPHIB MCKOBOH JTaBHOCTH
MPU3HAHUEM JI0JITa; YCJIOBHS MPU3HAHMS JOHKHUKOM J0JITa JJI TepephiBa JaBHOCTH,
3a4eT U MEPEephIB TEUEHUS TaBHOCTHOI'O CPOKA; NIEPEBOJI 10JIra U MpepbIBaHUE UCKOBOM
JTABHOCTH; OTJINYWE MPHU3HAHUS JTOJDKHUKOM JIOJITa OT HOBAIMH; UCKOBAs JaBHOCTH IO
albTEPHATUBHBIM  00s3aTeNbCTBAM  (OTCTYIHOE);  O€30T3BIBHOCTH  IMPU3HAHUS
JIOJDKHUKOM JIOJITa; BIMSHUE BPEMEHU MPU3HAHUS JIOJDKHUKOM JI0Jira Ha TIEPEephIB
MCKOBOW TAaBHOCTH; yYeT HAIMPABICHHOCTH MPU3HAHUS JOJHKHUKOM JOJITa TP OICHKE
nepepbiBa UCKOBOM J1aBHOCTU; OCHOPUMOCTh M HUYTOKHOCTH MPU3HAHUS JOHKHUKOM
JI0JITa; MHUPOBOE COTJIAIIEHWE KaK OCHOBaHWE IEepephiBa HCKOBOW JABHOCTH;
HEJCHCTBUTEILHOCTh WM HE3aKIIOUCHHOCTh CIICTKH C MPU3HAHUEM JTOJDKHUKOM J0JITa
U TIepEphIB UCKOBOM J1aBHOCTH; BPEMEHHBIC MPEACNbl MPOJJICHUS MCKOBOW JaBHOCTHU
Py HEOJHOKPATHOM TMPHU3HAHUU JOJTa JTOJDKHUKOM; COJUIApHBIE 00s3aTeNbhCTBA U
NepepbiB  CpOKa JIaBHOCTU; HAJUYHE WU OTCYTCTBUE HEOOXOJAMMOCTU 3asiBISATh
KPEIUTOPOM CYAYy O TIepepbiBe HMCKOBOW [AaBHOCTH; MpPU3HAHUE JIOJDKHUKOM J0JITa
1OCJIe BCTYIUICHHS B 3aKOHHYIO CHIIy PEHICHHS Cyda) U YACMUYHO20 UCHOJHEHUS.
O00IHCHUKOM 00s13amenbemea (00s3annocmu) (4aCTUYHAS OIIaTa JI0JIra TPEThUM JIUIIOM
OT UMCHHU WJIM C COTJIacHs JIODKHHMKA KaK OCHOBAaHWE IMepepbiBa MCKOBOW JTABHOCTH U
ap.).

BrisBIeHO OTCYTCTBHE €IMHOOOpa3usi MOAXOJOB K BOIPOCY IepephiBa CpoKa
JABHOCTH B 00s3aTEIbCTBAX CO MHOXKECTBEHHOCTHIO JIMI, KOTOPBIA POCCHHCKUM
nmpaBoM He yperynupoBaH. CoriacHO MOAXOAY, MpeodsagaroeMy B WHOCTPAHHOM
nmpaBe W akTax YHU(PHUKAUA 4YaCTHOTO TpaBa, CPOK JAaBHOCTH B COJMJIAPHBIX
00s13aTeNbCTBAX TEYET IS PA3HBIX JODKHHKOB OTACIBHO (B YaCTHOCTH, MPHU3HAHUE
OJTHUM M3 JIOJDKHHUKOB IpaBa KPEJAUTOPA HE IPEPHIBACT CPOK B OTHOIICHUHU OCTAJIBHBIX ).

HNuaye obOctouT neno BO (PpaHIy3CKOM, HUTANbSHCKOM, HIBEHIIApCKOM TpaBe, Tl
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MPU3HAHUE JOJTa OJHUM W3 COJIUJAPHBIX OJDKHUKOB TMPEPHIBACT JABHOCTH MPOTHUB
BCceX. B aHrmmiickoM mpaBe IS CONMIAPHBIX JTODKHHKOB, KOTOPHIE HE COBEpIIATH
NpU3HAHWS W HE OBUIM IUIATENBIIMKAMH, MOCIIEICTBUS HEOIWHAKOBHI U 3aBUCIT OT
MIPU3HAHUS JTOJITA TTPOCTHIM BOJICH3BSIBIICHUEM WU YaCTHYHBIM HcniofiHeHneM. [Ipoctoe
BOJICU3BSBIICHUE TIPUMEHUTEIBHO K TIEPEPHIBY [ABHOCTH CBS3BIBACT JIMIIb JIUIIO,
NIPU3HABIIIEE JIOJIT, U €ro MPaBOMPEEMHUKOB, B TO BpeMsl KaK YaCTHYHOE HCIIOJTHCHHE
OTHOCHTCS Ha BCeX OOs3aHHBIX MO oOmeMy o0s3aTensCTBY Jull. YacTuuHoe
WCTIOJTHEHUE BBITOJIHO BCEM COJIMIAPHO OOS3aHHBIM, MMO3TOMY OHH B DTOM CIlydyae
JOJDKHBI BMECTE pas3feiuTh W HETaTHBHBIC TMOCIACACTBUA. [Ipu3HaHWE MPOCTHIM
BOJICU3BSBIICHUEM HE MPEKpaIaeT 4YaCTUIHO 0053aTeIbCTBO, TOITOMY JAaBHOCTH 37€Ch
MpephIBAETCA MPOTUB KOHKPETHOTO JOHKHHUKA, OCYIIIECTBUBILIETO MMPU3HAHKE.

OO00CHOBAaHHOCTh MPOJCOUTOPCKOrO MOAXO0AA [0 BOMPOCY BIUSHUS MPUMEHEHHUS
MPU3HAHUS JTOJDKHUKOM JIOJTa MO TJIaBHOMY TPEOOBaHUIO HA MCKOBYIO JTABHOCTBH IO
JOTIOJTHUTENBHBIM TpeOOBaHUSAM cOMHUTeNbHA. [lo KpaiiHelr Mepe, B OTHOIIECHUU
IpeanpUHUMATENICH pasyMHO BBECTH MPE3YMIIINIO, €CIU JODKHUKOM HE COOOIIEHO O
NpPU3HAHUM YacTH JI0Jra, JaBHOCTh IIPEphIBAETCS IO BCeMy Joiry (BKIIHOYast
MIPUIaTOYHBIC TTPaBa U APYTHUE CBSI3aHHBIE C IPU3HAHHBIM TPEOOBAaHUEM TIPHUTSI3AHNUS).

B mnaparpage 4.3 pazoOpan BONpOC BOCCTAHOBJIEHHUS WCKOBOM JaBHOCTH.
HNHcTuTyT npoasieHns CpoKa JaBHOCTH 32 pyOEKOM IMOIYUHJI MaJoe paclpoCcTpaHEeHUe
(mamp., ero Het B PECL, PICC, DCFR). B Poccun cpok JaBHOCTH MOKHO IPOJUTHTH
rpakJgaHaM — HE WHAWUBUAYAIBHBIM TPEINPUHUMATEISAM, €CIIM  YBAKHUTEIbHBIC
MIPUYHUHBI IPOCPOYKH CBS3aHBI C JIMYHOCTHIO KPEAUTOPA M CYIIECTBOBAIH B TIOCIICTHUE
6 MecsIeB, a eciaM TOT CPOK paBeH 6 Mecsam Wid MeHee 6 MecsieB — B TeUCHHE
Cpoka JaBHOCTH. BoccTaHOBIIEHHE CpOKa B HEKOTOPBIX CTpaHaX yperyJdpOBaHO TIO-
uHoMmy.  [IpoaHanm3upoBaHa  11€1eCOO0Pa3HOCTh  BOCCTAHOBJICHHS  JaBHOCTH
WHINBUIYAIGHOMY  NPEANPUHUMATEII0O W IOpUAMYEeCKOMYy  JUIly  (Hamp.,
HEKOMMEPUYECKAM OpPTaHHM3aIlMsIM), TPUYEM U TOT/a, KOTJa MPUIHHBI TIPOITycKa HMEITH
MECTO OBITh HE B TOCIEAHEW YacTh CpoKa. PaccMOTpeHO TpemoCTaBlICHHE 3aIUTHI

HApYIIEHHOTO MpaBa MPHU YBAKUTEILHOCTH HECOOIOACHUS MPEACIbHON O00BEKTUBHON
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JaBHOCTU. BoccTraHoBIeHHE MCKOBOW JaBHOCTH JOJKHO OBITh JOCTYMHO HE TOJBKO
rOCy/IapCTBEHHBIM, HO U TPETEHCKUM CyJlaM U MHBIM KOMIETEHTHBIM OpraHaMm.

IIsaTas rinaBa cocpeoToueHa Ha MPUMEHEHUH MCKOBOM JaBHOCTH (CYOBEKTHI U
cdepbl MpUMEHEHHUS! TaBHOCTH, TMOCIEIACTBUS HCTEUCHHS CpOKa, NEHCTBUE MpaBui 00
MCKOBOM JJaBHOCTH BO BPEMEHH).

B maparpade 5.1 pazo6paHo npuMeHeHHE CpOKa JAaBHOCTH CYJOM U CTOPOHAMHU
MPABOOTHOIICHHS (IPUMEHEHHUE JAaBHOCTU U HAJIMYKME MaTEepHabHOTO MpaBa Ha HUCK;
cTaausi pa3dupaTesbCTBa, KOr/la MOKHO 3asiBUTh O MPOMYCKE CPOKA; KPYr CYOBEKTOB,
KOTOpBIEC BIIpaBe MpUOEraTh K 3allUTe MO JAaBHOCTH, MOMyCTHUMas (opMma CCHUIKH Ha
JTAaBHOCTD; pacmpesiesieHne OpeMeHu J0Ka3bIBaHUA M0 MPUMEHEHHIO0 NCKOBOTO CPOKa U
zp.).

3a pyOexkoM 3aKperieHO BHECyAecOHOe NPUMEHEHHE JaBHOCTU (OTAEIbHBIE
CITy4adl WCIOJIb30BaHHs HMCKOBOHM JIaBHOCTH BHE CyJa €CTh U B POCCHHCKOM TMIpaBe).
Bo3zpaxkeHnue, uTo 3asBlIEHUE O TaBHOCTH BHE CyJla HE YCTPAHUT KOH(IUKT, a TOPOJUT
HOBBIM, KOTOPBIH B HUTOre NOTPeOyeT pa3pelieHus KOMIIETEHTHBIM OpraHOM, HeE
yoexnaer. MHble mpeoOpa3oBaTesibHbIC MpaBa peamn3yroTcs 6e3 cyaa (0AHOCTOPOHHUN
OTKa3 OT JOroBOpa, MPHOCTAHOBKA BCTPEYHOTO WCIIOJHEHUS, 3a4eT BCTPEUHBIX
OJTHOPOJIHBIX JIEHEXHBIX TpeOoBaHMi). J(OJDKHUKY cienyeT pa3peliuTh 3asiBIATh O
JAaBHOCTHU BHE Cy/a, YTO CHU3UT HArpy3Ky Ha CyZbl U COKOHOMUT OOJIKETHBIE CPEJICTBA
(mpu 000CHOBAHHOM 3asIBJICHUU O JABHOCTH BHE CyJa KPEAUTOP BO N30€KAHUE OTKA3a B
WCKE U Cy/ICOHBIX H3JIEPKEK HE CTAaHET 00paIlaThCs B KOMIICTCHTHBIH OpraH).

B maparpade 5.2 paccMoTpeHbl TOCIEACTBUS OKOHYAHHUS CpoKa AaBHOCTHU. [1o
pOCCHUIICKOMY TIpaBy MpH HCTEUECHUH MABHOCTH, O TMPUMEHEHHH KOTOPOW 3asiBICHO
CTOPOHOI B crope, Cyl OTKa3bIBaeT B UCKE, a MO 3apy0eXKHOMY — JOJDKHUK BIIPaBe
OTKa3aThCSl OT WCIOJHEHHS, HE3aBUCUMO OT PAacCMOTpPEHUs criopa cylaoM. [loMmKHUK,
OTKa3aBUIMICS OT MCIOJIHEHUS CO CCBUIKOM Ha MPOMYCK CPOKa JABHOCTH, HE TOJIKEH
CUMTATHCS HAXOJAIIMMCS B MPOCpoUke. 3aeliCTBOBaHHAs JaBHOCTh OIPAaHUYMBAET HE
UCK, a UCTIOJIHeHHE. J[aBHOCTh MCKa MPUMEHsSIETCSl He MHUIMaTUBOM cyza (ex officio), a
BOJIEH 3aMHTEPECOBAHHOrO Juia. VcreueHue cpoka MNPEmsTCTBYET MNPUHYKIACHUIO

AOJDKHHUKA K MCIIOJIHCHUIO IIPOTHUB €T0 BOJIM, HO HC IPECKpallacT MaTCpUuaibHOC IIpaBoO
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KPEOUTOpa, OHO IMPOJOJHKAET CYIIECTBOBATh U OCTAETCA ACHCTBUTEIBHBIM, MO3TOMY
N0OpPOBOJIBHOE YJIOBJIETBOPEHHUE 3alaBHEHHOTO TPEOOBAHUS SBISETCA HaJJICKAIUM
UCIIOJIHEHUEM M HE MOXET OBITh HCTPeOOBaHO OOpaTHO, Jaxe €cCIM B MOMEHT
UCTIOJTHEHHUSI IOJDKHUK U HE 3HAJI 00 UCTEUCHUU TaBHOCTH.

JIaBHOCTB 1O JIOMOJIHUTENIbHBIM TPeOOBAaHUSM B OTE€UECTBEHHOM M MHOCTPaHHOM
npaBe HMCTEKAeT HE IMO3XKE CPOKa IO TJIaBHOMY TpeOOBaHHIO (AKIIECCOPHOCTH 3/ECh
NpUMEHSIeTCs CO Bcel cuiioil). B ormmume ot Poccmm 3a pyOekom (3a peaxumu
UCKIIIOUCHUSIMHU) TPUTA3AHUE C UCTEKIIMM HMCKOBBIM CPOKOM MOXKHO 3a4eCTh, €CIIU
JABHOCTh HE MpOIUIAa KO JHIO, KOTJa HACTYNWUJIU CPOKH MO O0OMM TpeOOBaHUSM
(perpocniekTuBHOE aeiictBue 3adera). [lo PECL, DCFR 3ader 3ajaBHEHHBIX
TpeOOBaHUII HE MPOUCXOAUT, €CIU JOJDKHUKOM COOOIIEHO 00 HMCTEYEHHM JABHOCTU
3apaHee WM B TEYEHHE 2-X MECSIEB IOCJE MOJYYEHHsS OT KpeAUuTOopa 3asiBICHUS O
3ayere.

K 1cKkoBO# 1aBHOCTH MO COJMAAPHBIM 00s13aTENbCTBAM BBISBIECHO J1BAa MOJIXO/A.
[Ipy TpPOKPEIUTOPCKOM — MAAaBHOCTh JACHCTBYET Ha TOJIb3y BCEM COJHMIAPHBIM
KpeIuTopaM M BO BpeJ BceM conokHukam (®pannms, benwrus, [lotmanaus, Uranus,
Ucnanusi, Gunnsuaus, PICC), a npu npoaeOUTOpcKoM — JIEUCTBUE CPOKA CUUTACTCS
«JIMYHBIM» TPEUMYILECTBOM, HUKaKHE 3(PPEKThl JaBHOCTU MO OTHOUICHHIO K OJTHOMY
COJIMJAPHOMY JOJDKHUKY HE PACHPOCTPAHSIIOTCS Ha JPYrMX COHOJPKHUKOB B
OTHOUIEHUM OTBETCTBEHHOCTH mepen KpeautopoMm (I'epmanus, Asctpus, ['penws,
[Topryranus, Cnosenus, Hanus, Anrmus, CnoBakwus, Ilsetinapus, IlIBemus, PECL,
DCFR). [JomkHUK, NCTIOJHUBILIUI COJTHIAPHYIO 0053aHHOCTh B MOJHOM 00bEME, UMEET
IIPaBO PErpecCHOro TPeOOBAHMS K OCTAIBHBIM JOKHUKAM B PABHBIX JIOJISIX 3@ BBIUETOM
JI0JIY, TIAJarolIe Ha HEro camoro, IycTh Obl JAaBHOCTh Ha B3BbICKAHWE JAHHOM 4acTu
JI0JITa 10 UCKY K OJTHOMY M3 COJOJIKHUKOB MCTEKJIA U3-32 TACCUBHOCTU KPEAUTOPA.

B mnaparpadge 5.3 wucciemoBaHo aeiicTBue HOpPM 00 HMCKOBOW JaBHOCTH BO
BpemeHu. Henb3sa mpumaBath 0OpaTHYIO CHUJy 3aKOHAM, W3MEHSIOIIMM HOPMBI 00
nckoBoil maBHOCTH (DenepanbHbiii 3akoH OoT 21.07.2005 N 109-03; denepanbHbIit
3akoH oT 07.05.2013 N 100-®3), nocKoIbKY OH, KaK MPaBUJIO, YXYAIIAET MOJOKEHHUE

rpaxxaiaHnHa (Hanp., COKpamCcHUC CpOKa BbII'OAHO OJOJDKHUKY, HO H€6HaFOHpI/I${THO
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KPEAUTOpPY; HANpPOTHUB, YBEJIWYEHHUE [ABHOCTH OOPEMEHHUTENBHO JOJKHHKY, HO
OTBEYAET MHTEPECAM KPEAUTOPA).

[To repmaHCKOMY TpaBy OJHOBPEMEHHO C COKpallleHHEeM OOIed JaBHOCTH (B
NOJb3y JOJDKHUKOB W OOIIEeCTBAa B IIEJIOM) HAYajJ0 3TOTO CpPOKa OTOJBHUHYTO JIO
BBCJICHUS B JICHCTBHE HOBBIX MpaBWII (UTO Jie-(haKTo YBEIMYMBACT JABHOCTh U B TOJIB3Y
KpenuTopoB). Eciau crapblii OOJBIIMIA CPOK 3a CUYET MPEKHEro MOopsjaKa pacuera
3aBEpPLIMTCS paHbpLIE HOBOro cpoka, Tekymero ¢ 01.01.2002 r., npaBuno He
npumenumMo. [lo ¢paniry3ckomy mnpaBy 3aKOH O BBEACHUU OOJbIICH TaBHOCTH HE
3aTparMBaeT MPAaBOOTHOIICHHS, B KOTOPBIX K BCTYIUIGHHIO B CHIy HM3MEHSIOIIETO
ITOJIO’KEHMSI UCTEK MEHBIIMM CPOK IO MpexHer HopMe. Eciiin MEHbIINI CPOK HE UCTEK K
BBEJICHUIO B JEICTBHE 3aKOHAa O OOJbIIEH AABHOCTH, ACHCTBYET HOBBIM CpPOK, HO
MPEKHUHN UCTEKIINNA CPOK 3aUUTHIBACTCS C HEUCTEKIITUM HOBBIM CpoKoM. [Ipu BBeneHun
MEHBIIIEH TaBHOCTH OHA JEUCTBYET, HO HAUMHAETCS CO JHSI BCTYIJICHUS B CHIIy HOBOTO
3akoHa. C ydyeToMm 0OoJjiee MO3IHEr0 Hayajla MEHbIIAas JaBHOCTh [0 HOBOMY 3aKOHY HE
MOXET HUCTEeUb IMO3KE, YeM OOJIBIINI CPOK MO MPEKHEMY 3aKOHy, OepylIuil Haudalo
paHblie (B pOCCHIICKOM TpaBe mpobdiieMa ¢ AeHCTBUEM OOBEKTUBHOIO CpPOKa JTaBHOCTU
perieHa cxoxxum oopazom; cm.: DenepanpHbiii 3akoH 0T 28.12.2016 Ne 499-03).

B 3akir0ueHun moaBEACHBI UTOTH, 0000IIECHBI Pe3yJbTaThl U CHOPMYITUPOBAHBI
BBIBO/JIbI UCCIIEIOBAHUS, TE3UCHO U3JI0KEHBI OCHOBHBIE TEHACHIIMM Pa3BUTHUS MTPaBUII 00

MCKOBOM JaBHOCTH B OT€UECTBEHHOM U 3apyOeXHOM TIpaBe.
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