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LIST OF ABBREVIATIONS

The Law on the Amendment — the Law of the Russian Federation
Amending the Constitution of the Russian Federation of March 14, 2020
No. 1-FKZ “On Improving the Regulation of Certain Aspects of the Or-
ganization and Functioning of Public Authority” (Legislation Bulletin of
the Russian Federation. 2020. No. 11. Art. 1416);

The Decision of the Constitutional Court of the Russian Federation of
March 16, 2020. — The Decision of the Constitutional Court of the Rus-
sian Federation of March 16, 2020 No. 1-Z “On the compliance of the
provisions of the Law of the Russian Federation Amending the Constitu-
tion of the Russian Federation “On Improving the Regulation of Certain
Aspects of the Organization and Functioning of Public Authority” that
have not come into force with the provisions of Chapters 1, 2 and 9 of the
Constitution of the Russian Federation, as well as on the compliance of
the procedure for entry into force of Article 1 of that Law due to the re-
quest of the President of the Russian Federation” (Legislation Bulletin of
the Russian Federation. 2020. No. 12. Art. 1855);

Judgment of the Constitutional Court of the Russian Federation of
July 14, 2015 No. 21-P — Judgment of the Constitutional Court of the
Russian Federation of July 14, 2015. No. 21-P “In the case of verification
of constitutionality of provisions of Article 1 of the Federal Law “On Rati-
fication of the Convention for the Protection of Human Rights and Fun-
damental Freedoms and the Protocols thereto”, points 1 and 2 of Arti-
cle 32 of the Federal Law “On International Treaties of the Russian Fede-
ration”, paragraphs 1 and 4 of Article 11, point 4 of paragraph 4 of
Article 392 of the Civil Procedure Code of the Russian Federation, para-
graphs 1 and 4 of Article 13, point 4 of paragraph 3 of Article 311 of the
Arbitration Procedure Code of the Russian Federation, paragraphs 1 and
4 of Article 15, point 4 of paragraph 1 of Article 350 of the Code of Ad-
ministrative Judicial Procedure of the Russian Federation and point 2 of
paragraph 4 of Article 413 of the Criminal Procedure Code of the Russian
Federation due to a request from a group of members of the State Duma”
(Legislation Bulletin of the Russian Federation. 2015. No. 30. Art. 4658);

The Venice Commission of the Council of Europe — European Com-
mission for Democracy through Law;

ECHR — European Court of Human Rights.



INTRODUCTION

On January 15, 2020 the President of Russia in his Annual Ad-
dress to the Federal Assembly' initiated amendments to the Consti-
tution of the Russian Federation. On the same day a working group
on drafting proposals for amendments to the Constitution was
formed?. The working group (75 people) comprised representatives
from a wide range of social and professional groups: doctors, teach-
ers, athletes, scientific, cultural and art workers, businessmen, heads
of trade unions and other public organisations, members of the
State Duma, politicians and, of course, legal experts.

On January 20, the President submitted to the State Duma a
draft Law Amending the Constitution of the Russian Federation
“On improving the regulation of certain aspects of the organization
and functioning of public authority”. The process of constitutional
modernisation was initiated by the head of state, but almost imme-
diately the preparation of the amendments to the Constitution
turned into a collective constitutional effort by the citizens. The
working group became one of the main expression channels for the
people's constitutional (law-making) initiative.

The constitutional amendments were drafted with the broadest
and most direct participation of the population (a working group
compiled more than 1,000 proposals), and ultimately their fate was
decided by the citizens in the nationwide vote. It was preceded by
the approval of the Law on the Amendment by the State Duma?® and
the Federation Council of the Federal Assembly* of the Russian

Presidential Address to the Federal Assembly of the Russian Federation of Jan-

uary 15, 2020// Rossiyskaya Gazeta. 2020. No. 7.

2 An order of the President of the Russian Federation No. 5-rp “On the Working
Group to Draft Proposals for Amendments to the Constitution of the Russian
Federation” of January 15, 2020. URL: http://www.pravo.gov.ru

3 A resolution No. 7867-7 GD of the State Duma of March 11, 2020 // URL:
https://sozd.duma.gov.ru/bill/885214-7#bh_histras

4 A resolution No. 75-SF of the Federation Council of March 11, 2020 //URL:

https://sozd.duma.gov.ru/bill/885214-7#bh_histras
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Federation (March 11, 2020) as well as by the legislative bodies of
the constituent entities of the Russian Federation (March 12, 13,
2020). The Constitutional Court of the Russian Federation in its
Decision of March 16, 2020 confirmed the compliance of the Law
on the Amendment with the provisions of Chapters 1, 2 and 9 of the
Constitution of the Russian Federation.

The nationwide vote on the approval of the constitutional
amendments, which under the Law became a compulsory condition
for the entry into force of the amendments, was originally scheduled
for 22 April 2020. But due to the difficult epidemiological situation
caused by the coronavirus pandemic, it was postponed and held on
the Ist of July this year.

The voter turnout was 67.97%. The amendments were supported
by 77.92% of Russian who took part in the nationwide vote'.
On July 3, 2020 the President of Russia signed the Decree No. 445
“On the Official Publication of the Constitution of the Russian
Federation, as Amended”, according to which the amendments to
the Constitution of the Russian Federation, under Article 1 of the
Law on the Amendment, came into effect on July 4, 2020.

The law being commented on was not exactly the ordinary law. It
had a special role and place in the legislative system along with the
other few laws on amendments to the Constitution of the Russian
Federation®. The Constitutional Court of the Russian Federation

The high level of approval of the amendments by Russian citizens was recorded
by the results of sociological surveys throughout the preparations for the na-
tionwide vote and was confirmed by its results. This indicates a high degree of
social solidarity among Russian citizens and the presence of a sustainable pub-
lic demand for the realisation of a comprehensive social policy of the state (for
more on the importance of social policy and the agenda in the state building,
refer to: Klishas A.A. Together We Will Win // Rossiyskaya Gazeta. 2020
No. 8141; Ibid. Legal code of the state: theoretical and practical issues. M.,
2019).

See: The Law of the Russian Federation on the Amendment to the Constitu-
tion of the Russian Federation No. 6-FKZ of December 30, 2008 “On the
change in the term of office of the President of the Russian Federation and the
State Duma”; the Law of the Russian Federation on the Amendment to the
Constitution of the Russian Federation No. 7-FKZ of December 30, 2008
“On the control powers of the State Duma in respect of the Government of the
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Introduction

identified this particularity in the process of interpreting the Consti-
tution of Russia'. The Court pointed out that the provisions of Arti-
cle 136 of the Constitution of the Russian Federation regulating the
adoption and entry into force of amendments to chapters (from 3
to 8) could only be implemented in the form of a special legal act on
a constitutional amendment. This act differed from both federal law
and federal constitutional law. The legislator followed this legal po-
sition of the Constitutional Court while adopting Federal Law of
March 4, 1998 No. 33-FZ “On the Procedure for Adoption and En-
try into Force of Amendments to the Constitution of the Russian
Federation”.

This kind of laws served as an instrument of special regulation
under Chapter 9 of the Constitution of the Russian Federation?.
The Law being commented on was adopted not to ensure the imple-
mentation of constitutional norms, but to modify them to the extent
permitted by the Constitution. The Law legally established amend-
ments to the Constitution and, therefore, performed a special role
in Russia's legal system.

Unlike other similar laws the Law on the Amendment 2020 is
unique as, it:

— contains not one but many amendments to the Constitution,
despite the title of the Law?;

— consolidates the amendments and the provisions that ensure
their entry into force;

Russian Federation”; The Law of the Russian Federation on the Amendment

to the Constitution of the Russian Federation of February 5, 2014 No. 2-FKZ

“On the Supreme Court of the Russian Federation and the Prosecutor's Office

of the Russian Federation”; The Law of the Russian Federation on the Amend-

ment to the Constitution of the Russian Federation of July 21, 2014 No. 11-FKZ

“On the Federation Council of the Federal Assembly of the Russian Fede-

ration”.

Judgment of the Constitutional Court of the Russian Federation of October 31,

1995 No. 12-P "On the case of the interpretation of Article 136 of the Constitu-

tion of the Russian Federation".

2 Ibid.

3 Federal Law No. 33-FZ of March 4, 1998 “On the procedure for the adoption
and entry into force of amendments to the Constitution of the Russian Federa-
tion”.

1
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— establishes a more complicated procedure for entry into force
of its provisions compared to the one established in Article 136 of
the Constitution, previously unknown in Russian constitutional
practice.

The Law on the Amendment sets forth the most extensive con-
stitutional reform in Russia since the adoption of the Constitution
of the Russian Federation on December 12, 1993, namely:

— expands the list of constitutional values and ensures greater re-
flection of the historical origins, spiritual traditions and its own ide-
als of the Russian society;

— specifies the dimension of the social state;

— fixes the modern outlines of the form of the Russian state;

— reflects the improvement of the state mechanism and the exer-
cise of public authority;

— it changes the correlation between the priorities of openness of
the Russian legal system and its protection from external interfer-
ence, introduces into the Constitution and constitutional legislation
a new (but time-tested by the Constitutional Court of the Russian
Federation) formula of proportionality between universal and na-
tional legal values, principles and standards.

The amendments did not affect the content of Chapters 1, 2 and
9 of the Constitution: the foundations of the constitutional system,
human and civil rights and freedoms, and the procedure for amend-
ing the Constitution.

It is necessary to interpret the amendments to the Constitution
of the Russian Federation in the context of global constitutional de-
velopment and its trends, to explain the specific historical meaning
of the amendments to the Constitution of Russia. This is important
for a correct understanding of the essence, objectives and specifics
of the constitutional modernisation carried out with the adoption of
this Law and, consequently, for the clarification of its content.

At the beginning of the third millennium, many countries
around the world have undergone major constitutional reforms,
which purpose and dynamics substantially differ from similar devel-
opments in the past. Most modern constitutions have undergone a
revision. This has affected both the “old” (Great Britain, France)
and relatively “young” constitutions. A considerable number of

12
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constitutional reforms have taken place in the former Soviet Union
countries in the last decade. Constitutional amendments have been
implemented in Armenia, Azerbaijan, Kazakhstan, Kyrgyzstan, Ta-
jikistan, Turkmenistan, Uzbekistan, Georgia and Ukraine. Similar
processes are observed in most countries of the Eurasian legal
group, including Turkey. These states are still searching for appro-
priate forms of government and state structure to meet their internal
political, social, economic and other processes. The majority of
constitutional changes are connected with partial intra-institutional
semantic revision of their texts that does not affect the nature of
constitutional legal institutions.

The main amendments to the constitutions adopted in the 1990s
in the former Soviet republics, generally concern four groups of pro-
visions: the relationship between the legislative and executive pow-
ers (in respect of the priorities of the head of state); human and civil
rights and freedoms; judicial power (often this includes regulation of
the constitutional control body); prosecution system. The most
common constitutional change of the last decade has become the
redistribution of powers and competences of the highest state au-
thorities, which resulted in a number of significant modifications of
the form (system) of organisation of state power. In general, the
constitutional changes in these countries vary in depth and scope —
from a narrowly focused modernisation, partial reform to a com-
plete revision of the constitution.

On the one hand, this illustrates the prevalence of the constitu-
tional reform practice. On the other hand, it also demonstrates that
the constitution is a developing legal substance capable of renewal.
It has to reflect the legal development, to change under the “pres-
sure” of the objective circumstances and on the demand of the soci-
ety, to adapt to the new conditions and to be updated. Excessive
preservation of the Constitution can lead to serious social tensions
and disrupt the evolution of the statehood. So it was in the Europe-
an socialist countries, many states in Asia, Africa and Latin Ame-
rica.

However, this is just one aspect of the constitutional processes
observed in different countries of the world. Another trend in the
global constitutional development is the reinforcement of the cul-

13
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tural and historical specificity of constitutions, the consolidation of
national and constitutional identity’ in them, original concepts of
proportionality of universal and national values. While some new
constitutions of the 1990s era were written in a very similar lan-
guage, corresponding to the perceptions of the final victory of liberal
ideology, the constitutional reforms of the 215 century demonstrate
an exceptional burst of authenticity.

Many near and far abroad countries amend their constitutions in
order to change the scale or priority of their values (e.g. Hungary,
Slovakia, Spain, Armenia, Kyrgyzstan, Kazakhstan, Azerbaijan,
Egypt, Tunisia, Bahrain, etc.). Some constitutions become environ-
ment-oriented. They consider nature and its resources as a unique
national treasure. Others enshrine such timeless values as family and
social justice. Modern constitutional reforms affect more than just
national law and legal system. In the world, a “value-based” legal
consciousness is being widely approved. The hierarchical correlation
between the universal and the national constituent in law is being
replaced by “equality” and even national priority. Specifically in this
vein states are now creating new strategies of their own, especially
constitutional, development.

These benchmarks in legal evolution are also adopted in Russia.
As a result, amendments concerning the culture emerge. They aim

The term “constitutional identity” appears in Russian constitutional law a few
years ago. It is mentioned (along with the terms “constitutional values” and
“constitutionally protected values™”) in the Judgment of the Constitutional
Court of July 14, 2015 No. 21-P. This term is historically linked to the height-
ened competition between national, supranational and transnational legal or-
ders and is commonly used by judicial bodies in other countries (mainly
France, Germany and Italy) in the view of legal protection of their national
constitutional values in the context of integration. The “national identities of
the member states” which “shall be respected” are mentioned in Article 4 of
the Treaty on European Union (as amended by the Treaty of Lisbon 2007). The
phenomenon of national constitutional identity and advanced constitutional
culture for a particular society is important due to the fact that, once a society
“matures”, it develops a stable and coherent system of fundamental legal prin-
ciples based on the values accepted by that society. Such solid basis enables the
further comprehensive development and self-adjustment, the logical and moral
improvement of the national legal system, and especially its foundation — the
constitution.

14
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to protect the unique heritage of Russian multinational people, pre-
serve ethno-cultural and linguistic diversity, the memory of ances-
tors, faith in God, historical truth, the memory of defenders of the
Motherland, traditional Russian family values, etc. Among these
there are amendments on the continuity of national development,
protection of the sovereignty and territorial integrity of the Russian
Federation and other constitutional novelties. In addition, great im-
portance is attached to the Constitution’s supremacy over the deci-
sions of intergovernmental bodies, which are adopted within the
provisions of international treaties of the Russian Federation in their
interpretation that contravenes the Constitution of Russia.

It is obvious that in the new constitutional course Russia devel-
ops its own national constitutional model that corresponds to the
native mentality and the new requirements for the national security.
This constitutional model reflects Russia's state-civil identity, so-
cio-cultural codes and political-legal ideals better than before. Such
a value-based or even social value-based model considers the accu-
mulated historical experience, evolutionary-tested practices and
priorities, which are realised not only by the authorities but also by
the general public'.

It should be taken into account that the legal background for the
constitutional changes in Russia in 2020 is mainly established, in
particular by the Constitutional Court of the Russian Federation,
legislation and strategic planning documents.

For instance, the category of “public authority” introduced in
the Constitution of the Russian Federation is used by the Constitu-
tional Court since 19952, The Constitutional Court also justifies the

' See: T. Khabrieva. Constitutional Reform in Russia: Searching for National

Identity // Herald of the Russian Academy of Sciences. 2020. Vol. 90. No. 5.
P. 403—414.

See: Judgment of The Constitutional Court of The Russian Federation of Ju-
ly 31, 1995 No. 10-P in the case concerning the review of constitutionality of
the Presidential Decree of the Russian Federation of 30 November 1994
No. 2137 “On Measures for Restoration of Constitutional Legality and Legal
Order on the Territory of the Chechen Republic”, the Presidential Decree of
the Russian Federation of 9 December 1994 No. 2166 “On Measures of Sup-
pression of Activity of Illegal Armed Units on the Territory of the Chechen Re-

15
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unity of state authority and local self-government and the unlawful-
ness of their opposition' (despite the popular idea among scientists
at that time that local self-governments should have greater autono-
my). The Decision of the Constitutional Court is specifically en-
shrined in the Law on the Amendment (Article 131 of the Constitu-
tion of the Russian Federation).

Finally, the legal Decision of the Constitutional Court of the
Russian Federation should also be mentioned. It states that a judg-
ment of the European Court of Human Rights cannot be consid-
ered as binding in case it interprets particular provisions of the Eu-
ropean Convention of Human Rights in contravention with normal
rules of construction of treaties and the meaning of these provisions
disperse with imperative norms of general international law2. Now
this legal Decision is incorporated into Article 79 of the Russian
Constitution.

The Law on the Amendment constitutionalizes certain provi-
sions of federal laws, for instance in relation to the minimum wage
and the subsistence level. These are the provisions of Federal Law
of December 28, 2017 No. 421-FZ “On Amendments to Separate
Laws of the Russian Federation Related to Raising the Minimum
Wage to the Subsistence Level of the Employable Population” and
Federal Law of December 27, 2019 No. 463-FZ “On Amendments
to Article 1 of the Federal Law “On the Minimum Wage”. The pro-
visions of these federal laws initially established a correlation, and

public and in the Zone of Osetia-Ingush Conflict”, the Resolution of the Gov-
ernment of the Russian Federation of 9 December 1994 No. 1360 “On Ensur-
ing State Security and Territorial Integrity of the Russian Federation, Legality,
Rights and Freedoms of Citizens, Disarmament of the Illegal Armed Units on
the Territory of the Chechen Republic and Regions of the North Caucasus Ad-
jacent to It”, the Presidential Decree of the Russian Federation of 2 November
1993 No. 1833 “On Basic Provisions of the Military Doctrine of the Russian
Federation”.

See: Judgment of The Constitutional Court of The Russian Federation of Janu-
ary 24, 1997 No. 1-P in the case concerning the review of the constitutionality
of the Law of the Udmurtiya Republic of 17 April 1996 “On the System of Bod-
ies of State Power in the Udmurtiya Republic”.

See: Judgment of The Constitutional Court of The Russian Federation of Ju-
ly 14, 2015 No. 21-P.
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then the complete identity of the minimum wage and the subsist-
ence level of the employable population for the Russian Federation
as a whole. The Russian Federation is the first member of the Com-
monwealth of Independent States (CIS), where continuing learning
institution is enshrined both in sectoral laws (p. 8, part 1, Article 3
of the Federal Law of December 29, 2012 No. 273-FZ “On Educa-
tion in the Russian Federation™), and in the Constitution (point “e”
of Article 71).

Moving statutory provisions to the constitutional level and their
“ascension” to the Constitution are a new phenomenon for the
Russian constitutional practice. In the doctrine it is already named
as the constitutional legitimisation of legislative provisions'. It serves
as one of the tools for implementing constitutional amendments
and shows its effectiveness in modernising the Constitution.

Many of the constitutionally enshrined values were previously
stipulated in state strategic planning documents. For example, ac-
cording to point 11 of The National Policy Strategy of the Russian
Federation through to 2025: “the modern Russian state unites a
common cultural (civilizational) code based on the preservation and
development of Russian culture and language, the historical and
cultural heritage of all the peoples of Russia, which is characterised
by a special pursuance of truth and justice, respect for the original
traditions of peoples inhabiting Russia and the ability to integrate
their best achievements into a common Russian culture”?.

Therefore, the amendments to the Constitution do not lead to
the demolition of the legal system. On the contrary, they are a natu-
ral continuation of Russia's legal evolution, reflecting the continuity

Report on the subject “Modernisation of Legislation in the Context of Consti-
tutional Reforms” of T. Khabrieva, Director of the Institute of Legislation and
Comparative Law under the Government of the Russian Federation, at the
opening of the XV International Workshop for Young Legal Scholars “Consti-
tution and Modernisation of Legislation” (Moscow, IZAK, May 27, 2020).
URL: https://izak.ru/ img_content/privetstvennoe-slovo-talii-yarullo-
vny-habrievoj-2.pdf

Approved by Decree of the President of the Russian Federation No. 1666 of
December 19, 2012.
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of its constitutional development and providing a direction for the
sustainable growth of the state and society.

The thematic commentary to the Law on the Amendment, of-
fered to the reader, contains explanations that often are in attend-
ance with constitutional modernisation and are of both theoretical
and applied significance. The Law on the Amendment is in particu-
lar focus of attention because, firstly, it is a source of historical and
teleological interpretation of the Constitution; secondly, it is impor-
tant for determining the temporal characteristics of constitutional
amendments; thirdly, it contains provisions of direct effect, which
have no time limit (Articles 2—3).The institution of national elec-
tions introduced by this law may be further applied, as well as other
elements of the procedure established by it for the legitimisation of
constitutional amendments, in particular the involvement of the
Constitutional Court of the Russian Federation in this process. In
addition, it serves as a foundation for amending the Constitution’, a
legal confirmation that its modernised text is legitimate and amend-
ments are legal.

In other words, the Law on the Amendment of 2020 not only
performs as a source of law in the short period of time when the
Constitution is being amended, but also has the legal potential in
future.

Commentaries are usually prepared sometime after a law enters
into force to provide clarification to issues of law enforcement prac-
tice and to serve as “guidelines” for the legal subjects in the process
when provisions are implemented. The present Commentary is an
exception to this rule. As experience shows, the constitutional
amendments have already had an impact on administration of state
and local government bodies. It sets priorities and takes certain de-
cisions during the economic crisis and the 2020 pandemic. This is

' Under Article 14 of the Federal Law No. 33-FZ of March 4, 1998 “On the pro-
cedure for the adoption and entry into force of amendments to the Constitution
of the Russian Federation” the adopted amendment to the Constitution of the
Russian Federation shall be introduced as the President of the Russian Federa-
tion in the text of the Constitution of the Russian Federation. Thereafter, the
Head of State shall officially publish the Constitution of the Russian Federation
as amended, stating the date of entry into force of the amendments.
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significant, in particular for the reason that the amendments not
only modify the text of the Constitution, but also serve as an imper-
ative as well as a benchmark for the further modernisation of Rus-
sian legislation’.

The Commentary on the Law on the Amendment has an origi-
nal structure. It is not article-by-article. In contrary, it is structured
in accordance with the main topical units of the provisions of the
Law on the Amendment. In the view of the authors, this structure
allows the reader to reveal intelligibly the content of the constitu-
tional novelties, as well as provisions of the Law that are not to be
included in the text of the Constitution and have direct effect.

The authors of the commentary would like to express their grati-
tude to Professor L.V. Andrichenko, Doctor of Law, Honoured
Lawyer of the Russian Federation, for his assistance in preparing
the materials for this commentary.

As an example, the unemployment benefit was increased from the 1st March
2020. The highest rate was established at the level of the minimum wage and
the subsistence level of the working population nationwide and was set at
12,130 rubles. Meanwhile, guarantees for the unemployed people have been ex-
tended by providing the right to reapply to employment offices for assistance in
searching for a suitable job and by increasing the unemployment benefit for cit-
izens with children (in April—June 2020), in proportion to the number of chil-
dren of the unemployed person — per each child to one of the parents, adoptive
parents, as well as the legal guardian (trustee).



§ 1. FEDERAL TERRITORIES

In Article 67 paragraph 1 shall read as follows:

“1. The territory of the Russian Federation shall include the territo-
ries of its constituent entities, internal waters and territorial sea, and
the airspace above them. Federal territories may be created within the
territory of the Russian Federation in accordance with federal law. The
organisation of public authority within federal territories shall be estab-
lished by the said federal law.”.

The Constitution of the Russian Federation of 1993 (Article 67
paragraph 1) includes within the territory of the Russian Federation
the territories of its constituent entities, internal waters, the territori-
al sea and the airspace over them. The amendment to this Article is
aimed at altering the composition of the territory of the Russian
Federation by introducing federal territories, generally regarded as
intrastate territorial entities which are not federal constituent entities
and which fall under the direct administration of the federal author-
ities. The special status of federal territories would make it possible
to ensure more effective governance while maintaining a balance
between protecting civil rights and preserving the interests of the
State.

m The Constitutional Court of the Russian Federation has stated
that the provision on the possibility to frame federal territories in its
literal sense does not provide an opportunity to form federal territo-
ries with a status equal to that of the constituent entities of the Russian
Federation. It also cannot be regarded as contravening to Article 5
(paragraph 1) of the Constitution of the Russian Federation, which
comprehensively defines the composition of Russia as a federal state
(which, however, is not similar to the definition of the composition
of its territory — paragraph 1 of Article 67 of the Constitution of the
Russian Federation). It hence does not contravene other provisions
of Chapters 1 and 2 of the Constitution, which are to be strictly ob-
served by the federal legislator in realising the said options (The
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