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INPEJUCJIOBHUE

DMIUPUYECKUM TMyTeM J0Ka3aHO, YTO KOPPYMHIMU HeJlb3sl TPOTUBO-
CTOSITh ITyTEM OCYILIECTBICHUS (DparMeHTapHBIX MeponpUsITUii. [IoHU3UTH
€€ YPOBEHb BO3MOXKHO, JIMIIb peaTu3ysl LETOCTHYIO CUCTEMY TTOCIEI0BA-
TeJTbHBIX Mep. 3aKOHOAATEIbCTBO CO3AAET ISl 3TOTO CTAOUJIbHYIO OCHOBY,
a peaJM3alys IIPaBOBLIX aKTOB 00eCIIeUrBaeT UX pealibHYI0 3 (HEKTUB-
HOCTh'. K 4Mciy TaKMX MepBOCTEIIEHHBIX Mep, 6eCCIIOPHO, MOXXHO OTHEC-
TH TEOPETUIECKUE U METOJOJIOTUYECKUE OCHOBBI OTpPEeIeHUS] TTIPUINH
KOPPYITIIMOTEHHOCTH 3aKOHOIATEIbCTBA, YSICHEHNE 1 pa3pabOTKy HOBBIX,
OCHOBAaHHBIX Ha HAyYHOM aHAJIN3€ TEXHOJIOTU, MO3BOJSIONNX Oojee
3G HEKTUBHO MPOTUBOEUCTBOBATH KOPPYITLINN.

JeiicTBUTENBbHO, OTPULIATh TOT (PAKT, YTO 3aKOHBI 3a4ACTYIO IPUHU-
MaroTCsl € Jla3eiiKaMu M 3aBeOMO «BLIUTHIMI» KOPPYIIIIMOT€HHBIMU HOP-
MaMu, He UMeeT cMbIcia. B psine ciyyaeB HOpMaTUBHbBIE TTPABOBBIE AKThI
HaJIaraloT Ha rpak/iaH U 3aBbIlIIEHHbIE TPEOOBAHUS, TIPEIbSIBIISIEMbIE JUIST
peanu3auuu MpuHaLIeXalux uM npas. Hemocratku B onpenesieHUn
HOPMAaTUBHO 3aKPeTUICHHBIX (DYHKIIMI 1 TTOJTHOMOYU A NCTOJKOBBIBAIOT-
¢Sl Kak TIpaBoO MOJDKHOCTHOTO JIMIIA PelllaTh HE OTpaHUYEeHHBIN KPYT BO-
TPOCOB MO CBOEMY YCMOTPEHMIO, 8 HEKOHKPETHOCTh OTBETCTBEHHOCTH 32
COBEpIICHUE HEMPABOMEPHBIX AAMAHUCTPATUBHBIX NEUCTBUI BIEUET K
OUIYIIEHUIO OE3HAKA3aHHOCTH.

3HauNUTENbHAS YaCTh KOPPYIMLIMOHHBIX TTPOSIBIIEHUIA CTAHOBUTCS BO3-
MOXHOI UMeHHO Os1aroaaps aedekTaM 3aKOHOB U MOA3aKOHHBIX HOpMa-
TUBHBIX ITPABOBBIX aKTOB, HEKOTOPHIE U3 KOTOPHIX MOSIBIISIIOTCS TIO HENO-
CMOTpPY WX BCJIENCTBUE IOPUIUUECKUX OIITMOOK, COBEPIIIEHHBIX MTPaBO-
TBOPYECKUMU OpraHaMM, JTMOO C 11eJIbI0 3aByaJINPOBAaTh KOPPYIIIMOHHbBIE
IEeNCTBUS M cXeMBbl. BMecTe ¢ TeM HOCTaTOYHO CJIOXHO YCTaHOBWTb,
YMBIIUIEHHO 3aMpsTaH B JOKYMEHT TOT WJIX WHOW KOPPYMIIMOTEHHBIN
(hakrop unu Het. TeM He MeHee, 3aKoHonaTebHOe 0(hOpMIIEHUE KOPPYTI-
LIMOTEHHBIX HOPM BHEITHE MO (POpME JIETATBHBIX, a TT0 CYTU — HEJleralb-
HBIX ITO3BOJISIET MX OTHECTHU K NPE3YMITLIMUA COBEPLIEHUS IIPOTUBOITPABHBIX
NeWCTBUN.

' Cwm.: Koppymuwst: mpupoza, posiBieHH s, IPOTUBONEHCTBIE: MOHOrpadusi / OTB. Pel.

T.sA. Xabpuena. M., 2012.
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Koppynuyuoeennocmy 3axonodamenvcmea: npudutol, paxmopot, npeodoneHue

HaunGosee BbICOKMIT KOPPYNLIMOTEHHBIN TMOTEHIIMAI UMEIOT HOpMa-
TUBHBIE IPABOBBIC aKTHI B ITyOJIMYHBIX OTPACIISIX MIpaBa (aAMUHUCTPATHUB-
Hoe, (pHaHCOBOE, TAMOXEHHOE IIpaBo, cepa 3ApaBOOXpaHeHNS U T.11.),
0COOEHHO B C/IyYasix, KOrJa CYIIECTBYET BO3MOXHOCTh pacIIpeacIcHUs
OIOKETHBIX CPEACTB U IJIe IIPeayCMOTpeHa perjlaMeHTalMsI OTHOIICHU I
MEXIY YNUHOBHMKAMU, C OJHOI CTOPOHBI, Y rpaXKIaHaMU U OpraHu3al-
ssMU — ¢ apyroil. HemanoBaxHO OTMETUTh, YTO KOPPYIILIMOHHbIE MpaK-
THKU IIAPOKO TPOSIBIISIIOTCS U B YaCTHOM cepe — HaAIlpumep, Mmocie
nepenayy rocyaapcTBEHHBIX (DYHKIIMI Ha ayTCOPCHMHI CaMOPEeTyIupy-
eMbIM opraHuszauusM. B Takux cdepax Koppymnuus nmpuodpena Gopmy
MMOCPETHNYECTBA MEXIYy OM3HECOM M TOCYIapCTBOM, 4TO, 0€3yCIOBHO,
OTPULIATEILHO CKA3bIBACTCS KaK Ha UCTIOJTHEHNN UMY TTepeJaHHbIX (DYHK-
LM, TaK ¥ Ha 3(P(HEKTUBHOCTUA TOCYIaPCTBEHHOT'O YIIPABICHMSI.

Ha 3acemanuu Cosera npu Ipesunenre P® no npoTtuBoaeiicTBUIO
KoppyImiuu, Koropoe cocrosuioch 30 oktsiops 2013 r., B.B. [lytun k
YUCITy HamboJsiee KOPPYINIIMOTeHHBIX chep CIpaBeaIuBO OTHEC TAKXKe
KUJTAIITHO-KOMMYHAJIbHOE XO3SIHCTBO, MOTPEOUTETHLCKUI PHIHOK, BOITPO-
CBI OIIEHKHM pa3Mepa KOMIIEHCAIIMU TIPY JTUKBUIALIMHY TTOCIEACTBUIA CTH-
XUMHBIX O€ICTBUI, CTPOUTEIHCTBA M PEKOHCTPYKIIMM Pa3HOTO POia 00b-
€KTOB.

MOHUTOPUHT IPUMEHEHNSI HOPMATHUBHBIX ITPAaBOBEIX aKTOB BO BCEX
yKa3aHHbBIX IPOOJIEMHBIX 00JIACTSIX ITOKA3BIBACT, YTO BEICOKAS 3 (PEeKTUB-
HOCTb U Pe3yJIbTaTUBHOCTD IPAaBOBBIX MPEINMCAHUI TaKXKe He Bceraa
obecrieynBaetcs. OMHUM U3 HaMpaBieHU MPOGUIAKTUKYA KOPPYILIUT
SIBJISIETCSI CO3[IaHMe 3aKOHOAATEIbHOM 0a3bl, CHYDKAIOIIEH KOPPYITLIMOH-
HbIE PUCKU, MCKJTIOYAIOIIIEH ee TIPOM3BOJIbHOE TOJIKOBAaHUE TTPaBOIIPUMeE-
HUTEJISIMU, BO3MOXHOCTD IOSIBJIEHUS TIOJIOKEHUI, (DOPMUPYIOITNX T -
TaTeJIbHYIO CPEIy IS 3I0YIIOTPEOICHUS CITy>KEOHBIM TTOJI0XKEHUEM, BbI-
MOTAaTeJIbCTBa, B3ITOYHUYECTBA, YCTAHOBJICHUS aIMUHUCTPATUBHBIX
0apbepoB U Ipyrux (opM mposiBaeHUs Koppyniuu. He MeHee BaxKHBIM
COCTaBJISTIOIIIM MOMEHTOM SIBIISICTCSI aHAJIU3 1 000011IeH1 e B YKa3aHHOM
cdepe npaBOIPUMEHUTEILHOM MPAKTUKK, BKJII0YAsI CyAeOHYIO IIPAKTUKY.

BHe 3aBUCUMOCTU OT MyTeil BOBHUKHOBEHUSI 1e(heKThl HOpPMATUBHbBIX
MPaBOBBIX AKTOB, CIIOCOOCTBYIOIIIUE MPOSIBICHUSIM KOPPYIILIMU, TOJKHBI
HWCKOPEHSTHCS. DTOMY CIIOCOOCTBYET pa3BUTHE COBPEMEHHBIX IOpUINYE-
CKMX M MHBIX TEXHOJIOTHIA, TAKMX KaK I0pUanYecKasi TEXHUKaA, IIPaBOBOM
MOHUTOPMHT, aHTUKOPPYIILIMOHHAS SKCIePTHU3a, OIIEHKa PETyIMpyIOoIe-
ro BO3ACHCTBUS U Ip. BMecTe ¢ TeM Mmojie3HbIN NOTeHIIMAN 3TUX TEXHO-
JIOTHA MOXET OBITh 3HAYUTEIbHO CHIKEH HEOCTATKAMU B OpraHM3aluu
MpOoLEeAyp PACCMOTPEHUS PE3YIbTaTOB UX IIPUMEHEHUS, pPEKOMEHAATEb-
HBIM XapaKTepOM IIPEII0XKEeHUI, BbICKA3aHHBIX KCIIEPTaMu, U APYTUMU
daxTopamu.
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IIpeducnosue

IIpennoxxeHHOe BHUMAHUIO YMTATeNIei U3MaHNUE TIPOJOJIKAET CEPUIO
TpynoB MHCTUTYTa 3aKOHOIATEILCTBA ¥ CPABHUTEILHOTO IIPABOBEACHUS
npu ITpaButenbeTBe Poccuiickoit @enepalin, OCBSIIIEHHBIX IIPO0eMaM
MPOTUBOACHCTBUS KOPPYITLIU .

B MoHorpadum npenioxeHa XapaKTepUCTHKA IIPaBOBBIX aKTOB U ITPH -
YUH UX JedopMaiyy, MpoaHaJIUu3UPOBaHbI 3TAIlbl CTAHOBJIECHUST KOHIIEII-
LIMM OLEHKU KOPPYIIIMOTeHHOCTU 3aKOHOJATEIbCTBA, MCCIIEIOBAHbI
HauboJee yI3BUMBIe c(pepbl MPaBOBOTO PETYIMPOBAHUS U MIPUCYIIIHE UM
KOpPPYNIIMOTeHHBIE (haKTOPHI, HAPSIAY C IPOLIETYPOii TPOBENCHNS AaHTH -
KOPPYHIMOHHON 9KCIIEPTU3bI IIPEIJIOXKEH ITOPSI0K OLIEHKU pean3alun
HOPMATUBHBIX IIPABOBBIX aKTOB. MI3y4eHbI COOTBETCTBYIOIINE ITOJIOKEHMS
KakK CIIeIIMaIbHOTO, TAK M OTPACIEBOTO 3aKOHOIATEILCTBA, 0000IIEH OITHIT
3apy0OeXXHBIX TOCYIAPCTB 10 OCYIIECTBICHNIO aHTUKOPPYIILIMOHHOTO aHa-
JI3a HOPMATUBHBIX ITIPABOBBIX AKTOB.

Cwm.: Koppymuusti: ipupoa, mposiBIeHsT, IPOTUBOIEICTBYE: MOHOTpadus / OTB. pefl.
T.5. Xabpuesa. M., 2012; AHTUKOPPYNIIMOHHAS 9KCTIEPTU3a MPOEKTOB HOPMATUB-
HBIX TTPABOBBIX aKTOB: HAYYHO-IIpaKTUIecKoe rmocodue / otB. pex. FO.A. Tuxomupos,
E.N. Cnekrop. M., 2012; [TpaBoBble MeXaHU3MbI UMILUIEMEHTALIMM AHTUKOPPYITLIMOH-
HBIX KOHBeHLIM# / oTB. pea. O.M. TuyHos. M., 2012; [TIpaBoBbie MHHOBAIIMU B chepe
MPOTUBONEHCTBYS KOppyMLMK: Matepuaisl [lepBoro EBpasuiickoro aHTHKOppYIIIU-
oHHoro ¢opyma 1 VII MexayHapomHOi IIKOJIbI-IIPAKTUKYMa MOJIOMIBIX YYE€HBIX-I0PHC-
ToB (Mocksa, 30—31 mas 2012 r.) / oTB. pen. JI.B. Auapudenko, A.M. Llupun. M.,
2012; Ponb mpeanpuHUMATETbCKUX CTPYKTYP B IPOTUBOJACHCTBUY KOPPYIIINU: HAYY -
HO-TIpaKTH4YecKoe mocooue / otB. pea. H.I'. Cemumotuna, E.U. Cniektop. M., 2012.;
AIMUHUCTPATUBHbIE IPOLIEAYPHI M KOHTPOJIb B CBETE EBPOIENCKOTO OIbITa / IO Pel.
T.s. Xa6puenoii, 2K. Mapky. M., 2011; BeimosiHeHrEe MEXITyHAPOIHBIX TOTOBOPOB
Poccuiickoit @eneparuu: MmoHorpadus / oTB. pen. O.W. Tuynos. M., 2011; lokTpu-
HaJIbHbIE OCHOBBI I0pUAMYECKOU TexHUuku / oTB. pea. H.A. Biracenko. M., 2010; Bna-
coB U.C., Komecauk A.A., Komaesa T.O. u np. [IpaBoBbie aKThl: aHTUKOPPYIIIMOH-
HbIIi aHaIM3: HayYHO-MpakTuiyeckoe nocooue / ots. pea. B.H. Haiinenko, I0.A. Tu-
xoMmupoB, T.5. Xa6puesa. M., 2010; Bnacos U.C., I'onoBanosa H.A., Ky6anues C.I1.
U 1p. YTOJIOBHOE 3aKOHOIATEIBCTBO 3apyOeKHBIX TOCYIapCTB B 60pbOe ¢ KOppyIueit:
KoJutekTuBHast MoHorpacdust / mox pen. M.C. BnacoBa; MHCTUTYT 3aKOHOmATETHCTBA
U cpaBHUTEJIbHOTO NpaBoBeneHust npu [1paBurensctBe Poccuiickoit depepaunu. M.,
2009; 3akoHHOCTh B Poccuiickoit @enepanuu: MmoHorpacdus. M., 2008.



INTRODUCTION

Empiricallyproved thatcorruptioncan not be suppressedby implement-
ingfragmentarymeasures.Reducing the level of corruption is possible only-
realizingcoherent systemof progressive measures. Legislation createsa sta-
ble foundationfor this, and the implementation of legal actsprovidetheir-
real and actual effectiveness’.

Suchprimarymeasuresundoubtedlyincludetheoretical and methodo-
logicalbasis for determiningthe causes ofcorrupt legislation, clarificationand
development of new technologies, basedon scientific analysis which al-
lowmoreeffectively combatcorruption.

Indeed, denying the fact that the laws are often made with loopholes
and deliberately legitimized in advance corrupt rules do not make sense.
Significant part of the corruption manifestations are made possible pre-
cisely because of laws flaws and gaps, some of which appear either due to
an oversight or because of legal errors committed by law-making bodies, or
in order to disguise the corrupt acts and schemes.

Uncertain legislation imposes tremendous cost on society and produce
benefits for officials. At the same time it is rather difficult to identify wheth-
er the corrupt factor is hidden in a legal act intentionally or not. However,
the “legislative” support of corruption norms has the legal form externally
and being in fact illegal allows them be unlawful.

Legal acts of theof public law branches (administrative, financial, cus-
toms, health care, etc.) especially in cases of budget allocation, the regula-
tion ofrelationsbetween officialson the one handandcitizens andorganiza-
tions-on the other, have the highestpotentialcorruption risks.

Also it is importantto note thatcorrupt practicesare widelymanifestedin
the private sector- for example,after the transferof government functionsby
outsourcingto self-regulatory organizations. Insuch spherescorruptiontook
the form ofintermediationbetween business and government, which cer-
tainly has a negative impactboth onperformance of theirfunctionsandef-
fectiveness of public administration.

Corruption: nature, manifestations, counteraction: monograph / Ed. Academician
T. Khabrieva. M., 2012.
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Introduction

At the sessionof the Presidential Councilof the Russian Federationfor
combating corruption, which was held on30 October2013., V. Putinright-
Iytook the housing and communal services, consumer market, matters of
assessingthe amount of compensationat liquidation of consequencesnatu-
ral disasters, construction and reconstruction of different objects, etc.
among the most corrupt areas.

Monitoring of the normative legal actsimplementation in all theseareas
showsthat the highefficiency and effectivenessof the legal regulationsare not
alwaysenforced.

One of the directionof corrupt preventionis the creation oflegal frame-
workfor reducing thecorrupt risks, whichexcludesanyinterpretation oflaw
enforcers, the possibility ofprovisions forming thefertile ground formal-
practice, extortion, bribery, establishingthe administrative barriersand
other formsof corruption. No lessimportant component is the analysi-
sand generalization of law enforcementpractices, includingjudicial prac-
tice.

Regardless of whetherlegal regulation defects appear, theyshouldbe
eradicated. The development of contemporarylegal and the other one tech-
nologies, such as the legaltechnique, legal monitoring, anti-corruption
expertise, regulatory impact assessment minimizescorruption.

At the same timeusefulpotential of these technologiescan be substan-
tially lowered ofshortcomingsin the organization ofprocedures for dealing
withthe resultsof their application,recommendatorynature of the propos-
alsmade by the experts and other factors.

The proposededitioncontinues a series of thelnstituteof Legislation and
ComparativeLaw under the Governmentof the Russian Federation papers
on the problems ofanti-corruption'.

The monographoffers thecharacteristic of legal acts andthe reasons of
theirdeformation, the stages of conceptcorrupt risksevaluation, the most-
vulnerable branches of law with an extent corrupt risks, inherentcorrupt

! Corruption: nature, manifestations, counteraction: monograph / Ed. Academician

T. Khabrieva. M., 2012; Anti-corruption expertiseof draft regulations / scientificand
practical guide / Ed. Yu. Tikhomirov, E. SpektorM.2012; Legal mechanisms of imple-
mentationof anti-corruptionconventions / Ed. O. Tiunov. M., 2012; Legalinnovations
in the fieldof combating corruption: Proceedings of the First Eurasiananti-corruption
forumand VIlInternational School-Workshop of younglegal scholars (Moscow, 30—
31 May 2012) / Ed. L. Andrichenko, A. Tsirin. M., 2012; The role ofenterprise struc-
turesin combating corruption: the scientific andpractical guide /Ed. N. Semilyutina,
E. Spektor. M.: Instituteof Legislation and Comparative Law under the Governmentof
the Russian Federation, the Law Firm "Contract", 2012.; Administrative procedures and
controlin the light ofthe European experience / Ed. T. Khabrieva and J. Marku. M.,
2011; Implementation of international contracts of the Russian Federation. Monograph /
Ed. O. Tiunov. M., 2011; Doctrinal basis of legal technique / Ed. N. Vlasenko-Moscow,
2010; The Rule of law inthe Russian Federation.Monograph. M., 2008, etc.
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Corruption Risks of Legislation: Causes, Factors, Overcoming

factors along with the process ofanti-corruption expertise,procedure for
evaluatingthe implementation of legal regulation. Also the relevant provi-
sions ofspecialandsectoral legislation were examined andthe experienceof
implementation ofanti-corruptionanalysis of legal acts in the foreign coun-
trieswas summed up.



