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IIOCBSIIIIEHUE
(BMECTO BBEJIEHHSI)

100-netue npodeccopa Hunnl McaeBubl KieitH — ocoboe, 3HauuMoe
cobbITHe B ieTonucu He ToJbKo M3uCII, Ho 1 Bcero poccuiickoro opu-
IMYECcKOro coobiectBa. TBOpUeCKUX HEMOKOM, MOCTOSIHHBINA MOUCK,
TOpeHre M HeMCCSIKaeMbIil KacKaj uael, CTpeMJIeHue K MaKCUMaJIbHOM
CaMoOT/Iaue — BCE 3TO XapaKTepu3yeT OOTaThiil Ha CBepIlEeHUs mpodec-
cuoHabHbIN yTh H.M. KiteiiH. be3 mpeyBeanyeHnss MOXKHO cKa3aTh, UTO
o MaciuTady npodeccuoHaaIbHOMN AeSITeIbHOCTU U TOPU30HTAM BO3MOXK-
HOCTEM ee >KU3Hb Y HayYHbIe JOCTVDKEHUST — 3TO LEbIA MUP IIaHeTap-
HOTo MaciTaba, KOTOPbI JOCTOMH CaMOCTOSITEIbHOTO UCTOPUYECKOTO
ouepka. OIHAKO B COBPEMEHHOI MCTOPUM TIpaBa 3TOT XaHP OKazajcs
HEe3acTy>KEHHO 3a0bIT.

3aKOHBI XKM3HU OECMOIIaAHbl. YXOISIT B BEUHOCTb BEJIUKUE JIIOAU —
mactepa npodeccru, HO UX IeJI0 10 3alaHHbIM UMY CTaHAapTaM U OpU-
€HTUpPaM NPOIO0JIKAET KUTh, Hajlarast Ha MIOTOMKOB I'PY3 OTBETCTBEHHOCTH
1 COBECTHU 32 CBOI COOCTBEHHBI ITyTh B IOPUAMIECKON Mpodeccuu, KyJib-
TUBUPYS MOTPEOHOCTH B IOCTOSTHHOM CaMOPAa3BUTUU U MOATBEPXKICHUN
COOTBETCTBUS BHICOKMM KPUTEPUSIM KBaIM(UKaLMK, fojira u yectu. He-
COMHEHHO, BpeMsl — 3TOT BEJIMKMIA MCIIbITaTe]Ib — OMNPEACIUT POJb U
3HayeHue H.W. KieliH B ucTopnu 1opucipyaeHIINN, a HOBbIE TOKOJICHUS
IOPUCTOB ¢ 0JIar0JapHOCTHIO BCIIOMHSIT M HAa30BYT COOBITHS M MMEHa,
cpeau KOTOPBIX €e UM U Aesna OyayT 3HAMEHOBATh 3IOXY OJIECTSIINX
CBEpPILICHUI, TT00e M HAJEXKI.

Huna Mcaesna Kiteitn (1924—2013) no npaBy ele MpU XKU3HU CUU-
Tajaach KJIACCUKOM, JIETEHAOM, SpUaiilliuM NpPeICTaBUTEIIEM POCCUNCKON
opuanyeckoil Hayku. Ee mmyTh, ycnexu u JOCTHXKEHUS B Mpodeccruu He-
OJTHOKPATHO OCBEIIAIINCH B IOPUAMYECKOI tuTepaType’. Moiomoe moKo-
JICHE I0OPHCTOB MOXKET COCTaBUTh COOCTBEHHOE MPEICTaBICHUE O MHOT'O-
IPAaHHOCTHU JIMYHOCTH, IIIUPOTE KPYyro3opa 0JEeCTSIIEro I0pUcTa, BEPHOTO
npodeccuoHaaIbHOMY IOJTY B CIY>KEHMU MPaBy KaK UCKYCCTBY 1oOpa 1
cnpaBemuBocTu. MMeHHO Tak BocnpuHuManoch HuHoil McaeBHol
npaBo. HepaBHonymme, 6e33aBeTHAsl Bepa B TYyMaHUTAPHYIO MUCCHUIO
IpaBa " CTPeMJICHHE K CITPaBEeIIUBOCTH, PE3YJIbTATUBHON I0PUANUECKOMN
nomouy Beiaeasiiu Huny McaeBHy 13 yrciia MHOTHX €€ KOJUIET, OTHOCSI-
IIUXCS K IpaBy KaK K peMecily, MICTOYHUKY 1 CIIOCO0Y TOCTHXKEHUI pa3-

T Cwm: CynranoB A.P. [IpyHIMnuansHOCTb U cripaBeUIUBOCTb. [lamsitu Hunel MicaeBHBI

Kueitn // Bectauk I'ymanuraproro yausepcurera. 2020. Ne 2 (29). C. 71-79.



C.A. Cunuyvin.  CospemerHoe KOHKYPeHMHOe NPaso: OUCKYCCUOHHbLE B0NPOCHL
poccuitickoti u 3apy6excHoll meopu u NPAKmMuKu

HOTO poJia BBITOI U TIpuBMIIeTuii. Bo BceM — 1 B 001IeHNH, 1 B HAYYHBIX
TpyAax — sIpKO IPOSIBIIIETCS YIMBUTEIbHOE CBOcOOpa3ue 1 npodeccro-
HanbHas Beicota H. M. KileitH He TOJIbKO KaK YY4eHOTO U I0pUCTa-IPaKTH-
Ka, HO M KaK HPaBCTBEHHOTO M YyTKOro 4yejioBeka. CIIpaBemIMBOCTb,
TBEPIOCTh MO3UIIMK, YMEHNE OTKJIMKATHCS Ha BCE XXMBOTPETIEITYIIINE
BOIIPOCHI COBPEMEHHOCTH — XapaKTepHBbIE CBOWCTBAa JMUYHOCTH
H.A. KneitH. Kak yenoBeK TOHKOI OyIIeBHOIM opraHu3aluu, mpodec-
CHOHAJI peIKoil KBaM(pUKal1 U OTapeHHOCTH OHA caMa Bceraa McKaja
B YUEHHUKaX 1 KOJUIeTaX MCKPBI TAJIaHTa, ICKPEHHE paloBalach UX yCIieXaM,
TaKTUYHO JeJiasi IIPYU 9TOM CIIpaBeIMBbBIE 3aMeYaHusI 1 ITOACKAa3bIBasl ITyTh
B nipocheccuu. OHa ¢ 1eApOoCThIO Aapuiia UIeH, Topsuo CIopuia 1 ymena
OTCTaMBaTh CBOIO TOUKY 3pEHMSI, yMeJia CyIlIaTh coOOeceIHMKa, B JIIOOOM
ciydae coxpaHsisi aTMochepy KyIbTypbl IUCKYCCUU, YYBCTBO KOTOPOIl B
HacTosIlIee BpeMs 3aTepsIoCh B BUXpe MocTMoaepHa. C TeueHreM BpeMe-
HU MEHSIETCSI BOCIIPUSITUE U OIIylLIeHre Mpodeccun U poJivi I0pUCTa B
CTOPOHY MaKCUMaJIbHOW MOHETU3aIM1, HO UCTOIIEHNE KJIacca IOpUCTOB-
co3unaresieil He TOJIbKO CBUIETEIbCTBYET O HEBOCTIOJTHUMO YTPauyeHHBIX
CTpaHULIAX XKU3HU IIpaBa KaK UCKYCCTBA, HO U SIBJISIETCSI CBOCOOPa3HbIM
MOKa3aTe/IieM OTKIIOHEHMS YCTPEMJICHMI SKCIUIyaTaTOPOB IIpaBa OT COXpa-
HEHMSI B MUpe 100pa, IIpaBabl, KpaCOThl X TapMOHUU. DTO OOJIbIas, ak-
TyaJbHas TIpobJieMa IeJierojaraHust I0pUandeckoil mpodeccun u mpea-
Ha3HAYEHMSI IOPUCTa B COBPEMEHHOM MUPE, ITOKa ee pelieHrs He TIpe/yia-
raloT COBpeMEHHOE IPOCBelleHe U 00pa3oBaHUe, 3TUKA IIpaBa.

OTMeYeHHbIE BBICOKONPOMeCcCHOHAIbHBIE U MOpPaJbHbIe KayecTBa
HACTOSIIIIEr0 YYSHOTO M HEPaBHOAYIITHOTO YeJI0oBeKa, HEOOXOMMMBIE IS
co3uAaTeIbHON NeATeIbHOCTY B MpaBe, 3aKJaJdbIBajIiCh BOCIIUTAHUEM
H.W. KieitH B ceMbe U B paHHUE TOABI 0OyUeHUST, DOPMUPYST MUPOBO3-
3peHMe U MUPOOLIYIIeHUe UHTeJUIUTeHTa. Ee oTel ObL1 BpauoM, cTapiiast
cectpa — cienoBaTesieM. [Ipuxon B mpodeccrio ObLI CBsI3aH C OCO3HAHU-
€M HEeCIIPaBeIJIMBOCTH XU3HU 1 XKUBUTEIHLHOI CUJIBI IIpaBa Kak hakropa
pa3BUTHS YeToBeKa 1 o01ecTBa. B MoCKOBCKOM YHUBEpCHUTETE ee Tiefa-
roramu ObLTM 3Be311bl poccuiickoit opuctpyaeHimu U.C. [Teperepckuid,
I'.H. AmdputeatpoB, M.M. Arapkos, B.1. CepedpoBckuii u ap., a Hay4-
HBIM PYKOBOIUTEJIEM M HACTABHUKOM CTaJl U3BECTHBII IIPOLIECCYaICT-
npasoBe mpodeccop A.D. KieitHmaH, IPpUBUBIIMI MOJIOAOMY CIIeIIa-
JINCTY HAaBBIKY CKPYITYJIE3HOTO aHajIM3a 1 IIOMCKa apTyMeHTUPOBAaHHOIO
pelreHus JIIo0oi MpoOIeMbl MpaBa, MPaKTUIECKOW HaIpaBIeHHOCTH
(GopMyIMpyeMbIX BRIBOAOB M MPEIJIOKEHNI, Hepa3pbIBHOCTU (POPMBI 1
comepKaHUS B IIpaBOBOM perynupoBaHuu. Kak BeimycKHUK MMIiepaTop-
CKOI0 YHUBEPCUTETA U IIPAKTUKYIOIINIA aIBOKAT IIMPOKOIA Crielain3a-
mn A.@. KireitHmaH 00J1a1aJ1 BRICOKMM TTPodeCCOHATM3MOM, KOTOPBIM
IIEAPO NEJNIICS CO CBOMMM YUeHUKaAMM.
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Tocsawerue (6mecmo 88edeHuss)

B nayky Huna VcaeBHa npuiiia ¢ 60raTbiM OIMBITOM MTPAKTUYECKOM
paboThl — 3a ee IieyaMu ObLI IBEHAOLATUISTHUM CTaxk CIy>KObI Tocap-
OUTpPOM, OHA HEe TTOHACJIBIIIKE 3Hajla He TOJIbKO O HeOCTaTKaX IeMCTBY-
IOIIIETO 3aKOHOJATEIbCTBA, HO U O 3HAYCHUM IIPABOBEICHMS B €0 pa3-
Butuu. KadyecTBa, IeHHBIE 71 YIEHOTO, YXKe ObUIM C(hOPMUPOBAHBI:
OBICTpasi KOHIEHTpAIMs Ha IMpobieMe U ONITUMaIbLHOM TTOMCKE BapuaH-
Ta ee apryMeHTUpoBaHHOTO pa3penieHus. Ee HacraBHukamu B BHUMC3
CTaJIu MpeACTaBUTEIM MepBOro nokojaeHus nusuinctoB BUIOHoBLeB
(E.A. ®neitmun, .M. I'enxkun, M.A. bpayne, C.H. bparycs), a Kojie-
ramu, BIIOCJIEICTBMY OTKPBIBIIMMM HOBbIE CTPAHUIIBI B ICTOPUU OTEYE-
CTBEHHOTO IpaBa COBETCKOTO U POCCUMCKOTO MEPUOIOB, — UMEHUTHIE
yuensbie (AJI. Makosckuit, O.H. Canukos, M. H. ITetpos, B.A. Paxmu-
qnoud, P.®. Kanncrpatoa, A.MU. Ilepramenr, K.B. fpomenko,
M.T'. MaceBuy, JI.A. Tpaxtenrepn, A.®. Ho3npaues, JI.®. JlecHuikas,
B.H. JIutoBKUH U 1p.).

KpyrnHble aKoHOMMYecKue TpeodpasoBaHust u pecdopmel B CCCP
TpeboOBalU OT MpaBa KOHCTPYKTUBHBIX MPEIJIOKEHUI MO Pa3BUTHIO U
00ecIeYeHUI0 HOBBIX YCI0BUI ToBapoobopoTa. OcoOeHHO ObLIM BOCTpE-
OoBaHbI MEXXOTpACIIEBhIE ITOAXOAbI ¥ PEIIEHNS B PA3BUTUM 3aKOHOIATE b~
ctBa. OnHOI1 13 (popM TaKoi ITPaBOBOM MHTETpPallUM SIBUJIOCH CO3MaHUE
Ha 6aze BHUUMC3 pabounx HaydIHBIX LIEHTPOB U TPYIIN MO TTPABOBOMY
COIPOBOXACHNIO SKOHOMUYECKUX pechopM B cTpaHe. Y B HUX B Boripocax
JIOTOBOPHOTO PETyJIMPOBaHUs, TPaXKIaHCKOTO MPOLiecca U UMYIIECTBEH-
HOI OTBETCTBEHHOCTH BKJIad U pe3yabTaThl padoThl H.W. KneiiH Ob11n
oTpeneISIoImMiI . BasXKHO OTMETHTB, UTO 1€ T KOMOMHUPOBAHHOM OlIeH-
KU1 BO3[EHCTBUSI HAa 9KOHOMUKY 1 OOIIIECTBO XO35IMCTBEHHOTO 3aKOHO 1A~
TETbCTBA KaK «KOMILJIEKCHOTO 00pa3oBaHuUs», (POPMUPYEMOTO He 1O IPU-
3HaKaM cojepKaTeJbHOM 1IeJIOCTHOCTH MTpeIMeTa, MeTOIa U CTPYKTYPHI,
a 10 BHEIIIHE LIeJIEBOI OpUEHTALINY — «I10 cepe AesITeIbHOCTU, (YHK-
LUSM YIIpaBJIeHUsT 9KOHOMUKOI», CBA3BIBAJIUCH C MOTPEOHOCTHIO Mpe-
OJIOJICHMST M30JIMPOBAHHOTO ACHCTBMS MpaBa U HE UMEJIM HUKAKOTO OT-
HOIIEHUS K KOHLELINK XO3sCTBEHHOTO TTpaBaZ.

Mutepecst H.U. KieiiH Kak y4eHOTO U MpaKTUKa KOHIIEHTPUPOBAIUCH
Ha LEHTPaJIbHBIX IIPO0JIeMax TOrOBOPHOI0, KOHKYPEHTHOTO, 9HEPreTH-
YECKOTO U apOUTPaKHO-IIPOIIECCYaTbHOTIO IpaBa. DTUMU cepamMu 3aK0-
HOTBOPYECTBA, HAYKM U IIPAKTUKM OHA BJIafie]ia B COBEPIIICHCTBE U SIBJISI-

Cwm.: Ernazapos B.A., [loponuna H.TI'., Jlutoskun B.H. W.H. [1eTpoB: TaJlaHTIUBLII
YUEHBII M OPTaHMU3aTOp HAyYHBIX UCCAeNOBAaHUI B 001aCTH X0351iICTBEHHOTO 3aKOHO-
natenbeTBa // KypHan poccuiickoro mpasa. 2015. Ne 5. C. 150—154.

CM.: X03siicTBEeHHOE 3aKOHOIATEIbCTBO: yueOHuK / mox pen. H. . Kneitn. M., 1990.
C.8.
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Jlach 0€3yCJIOBHBIM JIMJIEPOM TIPY CMEHE MHOTHX MOKOJIEHUI POCCUMCKIX
IOPUCTOB.

Taxkast mpoTa MHTEPECOB, B3IJIAI0B M MBICJIM B HAyYHOM MUPE —
sIBJIEHUE YHUKAJIbHOE, TeM OoJiee eciii J00aBUTh K 3TOMY CIIOCOOHOCTD
H.N. KneiiH 3agaTh KOOPOMHATBHI PACCMOTPEHUS MPOOJIEMbI C HETPAIU-
LIMOHHOTO 1 TTOPOI HEOXKMIAHHOTO paKypca, 3aMHTEPecoBaTh U BOBJIEYb
B 00CYXIeHue ITPOOJIEMBbI HE TOJIBKO YY€HBIX, HO U IIPAKTUKOB, BHEAPSI-
FOIMX Y alIPOOUPYIOIIMX HOBBIE ITOAXObI IIPU CTOJKHOBEHUM C IIPOOIIe-
MaMmu ITpaBa. Bo MHOTOM 3T0 00eCITeunsIo JOJITYIO XXM3Hb €€ Uaeit U Boc-
TpeOOBaHHOCTh (DOPMUPYEMBIX MOAXOIOB MJIs MPAKTUKM, MOKa3bIBast
3HAYMMOCTb U IIEHHOCTb IOPUCTIPYICHIINY KaK HayKu. HectaHmapTHOCTD
MBIILICHUS, HEYTOMUMOCTb, CBEXXECTh U OCTPOTA MBIC/IM ObLIN HEU3MEH -
HBIMU CITyTHUKAMM Hay4YHO-TIPAaKTUIECKOM NeITeIbHOCTU U CTUJISL pabo-
ol H.W. KneitH. Ee TBopueckoii aHEprum u paboTocrnocoOHOCTH Moria
M03aBUIOBATh U MOJIOAEXKb, B CPE/Ie KOTOPOU MMEHUTBIN YIeHBII Hen3-
MEHHO 3aHMMaJia [IEHTPaJIbHYIO POJib, OPTAHU3YS U CTUIAYMBasT HAyYHbBII
KOJUIEKTUB, HAIIPABJISAS €T0 Ha CAMOCTOSITSIbHYIO U TIPONYKTUBHYIO pa-
00Ty, MOUCK HOBBIX pellieHu. Ee crmocoOHOCTSIMU BOCXUIIATUCH CaMble
B3bICKATeJbHBIC M CAEpXKaHHBIE B sMouMsax Kojeru. IIpodeccop
O.H. CanukoB Ha3piBan Huny McaeBHy «OirecTsmieii» B OTKPHITUSIX 1
HEYTOMHMOI B paboTe, a B IHU €€ pOXIeHUs 01aromapHbie eANHOMBIIII-
JICHHUKU U TIOCJIeIoBaTe M TTOAHUMAIIA TOCT 32 €€ TBOPUECKU I HETTOKOM
U BIOXHOBEHME Ha MHOTMe-MHorue jeTa. B ob1ieHnu ¢ Heli Tpy3a Bo3pa-
cTa WIX YTOMJICHHOCTH XU3HbIO HEe YyBCTBOBaAJIOCh coBceM. OHa ymesa
JAPYXUTh U LIEHWJIA IpYyXOy, 0e3 Tpyda Haxoms OOLIMI A3bIK, 00lKe
JKM3HEHHBIE U MPOodeCcCUOoHabHbIE MHTEPEChl C HOBBIM ITOKOJEHUEM
I0pUCTOB. B KpyT ee npy3eii BXOMUIr U3BECTHBIC IOPUCTHI COBPEMEHHOCTH
I'.E. Asunos, H.B. BacunbseBa, C.M. IlerpoBa, A.P. Cynranos, B.B. Uy-
6apos u ap. C 6onblinM BHUMaHUeM oTHocuiiachk Huna McaeBHa K cTa-
HOBJICHUIO 1 00pa30BaHUIO CBOMX MHOTOUYMCICHHBIX YYeHUKOB, IIPOIOJI-
JKaIOIIUX JIEJI0 CBOETO YUUTENISI B PA3IMYHBIX HAIPABICHUSIX IOpUINIE-
CKOM TeOpHNY 1 TIPAKTUKH.

Huna McaeBHa Bcerna Oblia ITOJTHA UIEH, 3aMBICJIOB U TIJIAHOB Ha Oy-
nyiee. MMMy oHa 1ienpo nenwiach ¢ Kosuieramu. CBexXecThb ee B3LJISI0B
ObLIa yOIUBUTEIbHA, M OHA HE TOJBKO IIUIa B HOTY CO BpeMEHEM, HO 1
oaJac caMa 3ajaBajia eMmy TeMi 1 put™M. C paHHETO CTyJIeHYECTBa aBTOP
3TUX CTPOK OBIJT 0YapoBaH IIMPOTOH MPOo(ecCHOHaTEHOIO MUPOBO33pe-
HUsI, 6OraTCTBOM BHYTPEHHETO MHUpa, HEMCCIKAeMOU TBOPUYECKOI dHEp-
r'Ueit CBOero cTapiiero Topapuia-komieru-apyra, ¢ H.1. KneitH Heckonb-
KO IT033K€e €r0 00BbEIMHWIN €1Le ¥ CUACTIMBBIC YaChl COBMECTHOM 9KCIIePT-
Holt paboTel B M3uCII. Beskuit pa3 ObUTO paToOCTHO M OTBETCTBEHHO
OIIIYILATh Ce0sI IMyCTh U B MaJIOi CTEIIEHM, HO COITPMYACTHBIM pabote HuHbI
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Hcaesnbl. TpenetHo xpaHio oT3biBbl HuHbI MicaeBHBI Ha CBOIO AUTIIIOM-
HY0 paboTy M KaHAUIATCKYIO TUCCEPTAllMI0, B KOTOPHIX ObLIa IMOKa3aHa
HepasaesIbHOCTh BOITPOCOB IPakIaHCKOTO MpaBa U Mpoiiecca IMpu uccie-
JIOBAaHWU BJIaJeIbYECKUX U BEITHBIX KUCKOB, COOTHOILIEHUS] BUHIMKAIIWH,
pecTUTYLIMM U KOHIUKIMK. Eif )Ke aBTOp Beeresio 00si3aH TPya0yCTpOi-
ctBoMm B M3uCIl. Huna McaeBHa iobuia Xu3Hb, OblJIa OTKPBITHIM 1
HEPaBHOYIIHBIM YeJIOBEKOM, BCETIa TOMOTAIOIINM JIEJIOM B pa3pelieHun
CaMbIX CJIOXHBIX TTPoheCcCUOHATBHBIX BOIPOCOB. MHOTHUE U3 KOJUIET,
TOrna AejaBIliie MepBble aru B mpodeccuu, ¢ 6JaroqapHOCTbIO BCIOMM-
HaIOT e HaMyTCTBUS U MOMOIIb C BBIOOPOM paboThl. OCOOEHHO IM10/10-
TBOPHBIMU ObUTH TONBI pab0oThl HuHBI MicaeBHBI B TBOpUECKUX TaHAEMAaX
¢ Belylumu yueHbiMu Poccuu, ¢ KOTOpbIMU €€ CBSI3bIBaJIA €1IE U JOJTast
yesnoBeueckas npyx6a, — WM. H. Tletposbim, I'.E. ABunoBsiM, B.A. Paxmu-
snosuueM, JI.®D. Jlecaunkoii, B.B. YybaposeiM. B coBMecTHOIT padote
€IMHOMBIIIUIEHHUKOB POAWINCH KOMMEHTApUU JEeCTBYIOIIETO 3aKOHO-
JlaTeJIbCTBA, HAYYHO-TIPAKTUIECKUE pa3pabOTKU BOIPOCOB ITPABOBOTO
obecrieyeHrs 1 3alUThl TPOdECCUOHATBHOTO TIPEANPUHUMATETCTBA
MEXKOTpaclieBOro xapakrepa. B 1ieHTpe BHUMaHMsI ObUIM KpaeyrojbHbIe
BOITPOCHI: 3allIMTa MTPaB MOTpeOUTENei, MPeANPUHUMATEIBCKUE TOTOBOPbHI
U UMYILIECTBEHHAs1 OTBETCTBEHHOCTh MPEANPUHUMATEIISI B OOOPOTE, MPOO-
JIEMBI IPUBATU3AIMN, KPUTEPUU OTpeNeIeHUs SKOHOMMYECKOTO CITopa,
apOUTpax ¥ apoOUTPaKHBIN MPOLIECC U JP.

SBnsisick MynpbiM HacTaBHUKOM, H. M. KieiiH xuna Oyayimm, cTpo-
WUJia 'paHIMO3HbIE IJIAHbI, C OJECKOM UX Pealu30BbIBas, €1 ObUIU UyKIbl
KOHBIOHKTYPIIWHA U COTJIAIIATEIbCTBO, JaXe B CIOXHBIX XXU3HEHHBIX
CUTYalIMSIX OHA OCTaBajgach BEpHA COBECTU U NMPOdeCCUOHAIbHO YECTH.
O3zapeHne u TBopueckune nHuatueel H. M. Kieitn 60Ut Bcerma Ha TIMKe
Y axe 4yTh BIIEpeIrd COBPEMEHHBIX BHI30BOB U 3a/1a4, CTOSIIIUX Tepen
MPaBOM, 1 MIOATOMY MHOTHE 13 TIOJYYEHHBIX €10 pe3yJbTaTOB, CACTaHHbBIX
OLIEHOK U MTPOTHO30B HE TOJILKO HE pa3 MOATBEPXKAAINCH, TPOXOIs MTPO-
BEpPKY BpeMeHEM, HO U COXPAHSIIOT aKTYaJIbHOCTb B HAyYHOM U MPaKTHU-
YECKOM TIIaHe.

I'oBopuTh 00 3TOM YeI0BEKE B IPOLIEAIIEM BpeMeH! HeyaTooHo. [1po-
¢eccuonanbHblil mouepk H.M. KneitH oTinyaeTcs KOHCTPYKTUBU3MOM
U PallMOHAJILHOCTBIO, MMPAKTUKO-OPUEHTUPOBAHHBIM MOJIXOO0M K pac-
CMOTPEHMUIO U pa3pelieHnIo 000l MpobIeMbl U OJTHOBPEMEHHO YETKO-
CTBHIO0, OCHOBATEILHOCTHIO M TIPOMYMAaHHOCTBIO CYXIEeHUI, Oe3yITpedHo-
CTBIO JI0KA3aTeJIbCTBA M apIryMEHTAIlMU, a BMECTE C TeM CIIOCOOHOCTHIO
MpU3HaBaTh MPABOTY OMNIMOHEHTa. MHOroe He ObUIO U HE MOIJIO OBITh
BBIPAXKEHO B CTaThsIX, MOHOTPadUSIX U KOMMEHTapUsIX, MOCKoJbKY HuHa
HcaeBHa oTnaBana mpearnoyTeHue XUBOH MOJeMUKEe U OOCYXIEHUSIM,
CUMTasl, YTO UMEHHO B JUCKYCCUM YHAaeTcsl MMOCMOTPETh Ha MpobiemMy
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OoJiee IMPOKO U OCHOBATEIbHO, YTBEPAUTHCS BO MHEHUU, a UHOTAA U
OTKPBITh HOBbIE TOPU3OHTHI MPABONIOHUMAHUSI, IEPEOCMBICIUTh TIPEXKHUE
B3rsiAbl. HuHa MicaeBHa Obula BHUMaTeIbHA M BOCTIPUMMYMBA K aTbTep-
HaATUBHBIM B3IJIsiIaM Ha rpobsiemy. Bokpyr Hee coOMpanuch aclMpaHThl,
KOJUTIEeTH, MMPaKTUYECKNe paOOTHUKM B TTIOMCKAX AEJBHBIX M BHICOKOTIPO-
(beccroHaIBLHBIX COBETOB, HACTABJICHU, 1 O€3 TIpeyBeIUUEHUs ee Kabu-
HET MOXOAMJI 60JIee Ha TBOPUECKYIO MACTEPCKYIO U TUCKYCCUOHHBIN KITyO,
sipMapky uneil. Takass MaHepa opraHu3alii TBOPUYECKOTO MTPOCTPAHCTBRA
Kak aTMocdepbl HaydHO-UCCIenoBaTeTbCcKOM 1 MeJarornueckoii padoThl,
BOCIIUTAHUS KaJJpOB YHUKAJIbHA, ECTECTBEHHA U €/1Ba JI1 TOBTOpMMa 6e3
nckpomMetHoro u cosuaatenbHoro yma H.U. Kneitn. Huna McaeBHa He
ObL1a KAOMHETHBIM YYEHbBIM, €€ KOMAaHIUPOBOYHbII IrpadpuK ObLIT MOCTO-
STHHO MeperpykKeH, OHa CUMTaIaCh OMHUM U3 CaMbIX KeJIAHHBIX TOCTeil Ha
CaMbIX aBTOPUTETHBIX HAYYHBIX KOH(EPEHUMSIX U MPAKTUUECKUX CEMU-
Hapax, MPOBOAUMBIX IO BCEW CTpaHe, a IKCIEPTHbIE 3aKJIIOUEHUS MO
CJIOXKHEHIIIMM BOITPOCaM MTPaBOIPUMEHEHMS 3a4aCTyI0 CTAaHOBUIJIMCH OC-
HOBOU MPUHUMAEMbIX apOUTPAKHBIMU CYIaMU CYI€OHBIX aKTOB WU, TIO
KpaiiHell Mepe, YUUTHIBAIUCH TTPU (POPMUPOBAHUU CYIEOHO-TMPABOBBIX
MO3ULMIA, YTO MOJHOCTHIO COOTBETCTBYET uaeany Amicus Curiae.
IMpodeccop H.N. KneiiH BXOAUT B UMCJIO OCHOBOITOJOKHUKOB U MO/ -
BIDKHUKOB (POPMUPOBaHMS Ha TIOCTCOBETCKOM ITPOCTPAHCTBE KOHKYPEHT-
HOTO TIpaBa 1 3aKOHOAaTebcTBa. Pa3BUTHIO 3TOrO HaTpaBjieHus B TBOP-
YyecTBe yYEHOTOo TPeIIecTBOBAIIM OCHOBATEIbHAs pa3paboTKa MmpodaemM
MPaBOBOTO MeXaHW3Ma ObeCIeYeHUsT IKOHOMUUYECKOM AesITeIbHOCTU 1
XO3SIACTBEHHBIX CBSI3€l YYaCTHUKOB 9KOHOMUYECKOTO 000pOoTa, MHOTO-
JIETHUI MPaKTUYECKUIi OnbIT apouTpa. B aTOM pakypce 10roBop paccmar-
pUBAJICSI HE TOJIBKO KaK 00513aTeTbCTBO CTOPOH U CHEKa, HO U C TOYKHU
3pEHUST ero BO3ACHCTBUS Ha peaibHble 5KOHOMUYECKHUE OTHOIICHUS. DTO
TTO3BOJISIIO OCMBICIUTH POJIb IOTOBOPA B Pa3BUTUM U (DYHKIIMOHUPOBAHU U
MPOMBITIIJIEHHOCTH ', UTO YK€ TOTIa OTKPBIBAJIO 3HAYUTETbHBIE ITEPCITeK-
TUBbl SKOHOMUKO-MPABOBBIM UCCJIENOBAHUSIM PETYJIUPOBAHUS U Ha-
CTPOIKYN 9KOHOMUYECKOH cpefbl. Takoe riy0oKoe MOHUMaHHUE XO3SHCT-
BEHHOM XXM3HU U POJIY 3aKOHA B HEW MO3BOJIMJIO, MOJOOHO BhICEUEHUTO
M3 KaMHS$I, He TOJIbKO chopMy/ipoBaTh B aericTBytoeM 'K P® nmonoxe-
HUSI O TTOCTaBKe, KOTOPbIe MPAKTUUECKHU He MpeTepred HUKaKUX u3Me-
HEHUIi U 0 HACTOSILLIETO BpeMEHHU, HO U ellle 10 3TOro pa3padboTaTb UH-
crpykiuu ['ocapourpaxka CCCP No 7 1 8 06 0COOBIX YCTIOBHUSIX TTOCTABOK.
[IpuBeneHHbIEe ICTOYHUKU COBETCKOTO TTpaBa KakK OyaTo MepeliartHyiu
CBOE BpeMsl, OHU BOCTPeOOBaHbBI KOMMEPUECKO TTPaKTUKOM 1 MPOI0JIKa-

T Cwm.: Kureitr H.U. 3aKOHOIATEIBCTBO O XO3SHCTBEHHBIX nmoroBopax // CoBeTcKoe 3a-

KOHOJATEIbCTBO M XO3SMCTBEeHHBII MexaHu3M. M., 1984. C. 189.
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10T JIENCTBOBATh Kak OOblYau TPaxkIaHCKOTO 000poTa. DTO OOBSICHUMO
TOYHOCTbIO (POPMYJIMPOBOK U UX CBSI3bIO C PealIbHOI IIPAKTUKOI TOBAPO-
oboporta. Lleaecoodbpa3zHO BCIOMHUTH CIA0XKHYIO OOCTAHOBKY U YCIOBUS
pa3pabOTKM 3aKOHOMATEILCTBA O MOocTaBKax. I1pexme Bcero, peysb Iuia o
BBITIOJTHEHU Y TTPaBUTEILCTBEHHOTO 3aIaHMSI 110 YPETYIMPOBAHUIO Pa3HO-
rJlacuii MeXIy BeOMCTBAMU U co3naHun 2((HEKTUBHOTO MPABOBOTO pe-
I'YJINPOBAaHUS IOCTABOK B YCJIOBUSIX HEOKOHYEHHOCTH OYepPEeIHOIo 3Tamna
SKOHOMMYECKUX peopM. ['pymnima yueHbIX BbICTyNAIA 3a IPUHSITUE €O~
HOTO 3aKOHa O IToCTaBKax 0e3 MCKYCCTBEHHOT'O pa3fe/IeHUsT 1 YMHOKEHMS
aKTOB O TTOCTaBKaX B 3aBUCMMOCTH OT IIpeiMeTa (ToBapbl HAPOIHOTO I10-
TpebaeHus u npoaykuus u T.4.) (E.A. @aeitmu «O01I1e TeOpeTUIECKIE
BOIIPOCHI peryanpoBaHus rmoctaBku», H. M. KieiiH «AKTbI TUTaHUPOBAHUSI
u goroBopsl noctaBku», M.H. ITetpoB «OTBETCTBEHHOCTD 110 JOTOBOPaM
MOCTaBKM» ). DTU BOIIPOCHI PELIAIMCh B KOHTEKCTE M HEpa3phIBHOM CBSI3HU
¢ 0ojiee KPYIMHBIMU MIPOOJIEMaMU YIPEXKICHUsI CIIEIIMATbHOTO X035 CT-
BEHHOTO Cy/ia TIPY COXpaHEHWM apOuTpakeid, pechopmMoii TIporieccyaibHO-
T'O 3aKOHOJIATeJIbCTBA, TTOJOKEHUH O IPakIaHCKO-TIPAaBOBOI OTBETCTBEH-
HOCTU. DTa mpobiieMaThKa o0CyxKaajdach Ha paclIMPEHHOM 3acelaHUuu
yueHoro coseta BHUMC3 15 mapra 1968 1. ¢ yuacTieM npeactaBuTeeit
He TOJIbKO HayYHOTO coo0IIecTBa cTpaHbl, HO 1 BepxoBHoro Cyna CCCP,
Munncrtepcta roctuiinn CCCP, IN'ocapoutpaka CCCP. OgHako MHOTHE
u3 uneit yaensix BHMMC3 ocranuck He yuTeHHBIMU T10 CYTY0O MOJTUTH-
yeckuM npuynHaM. HecMotps Ha koHbloHKTYpY, H. . KieiitH o6ocHO-
BbIBAJIa IIPOTPECCUBHYIO Y CMEJIYIO UAEI0 — OMHOCTOPOHHIOK 0053aTe/Ib-
HOCTB IJTAHOBOTO aKTa TOJIBKO JJIS MIOCTABIIMKA, HO HE JIIST TIOKYITaTesl.
Tem caMbIM OTBETCTBEHHOCTD 3a IPAaBWJILHOCTH OIPEIeIeHMS CIpoca Ha
TOBap BO3JIarajiach Ha OpraH, BBIAABIINI HAPSII, U OTO ObLIO pallMOHATb-
HBIM /I COBETCKOW aIMUHUCTPATUBHO-KOMAHIHOM 3KOHOMUYECKOUN
CHUCTEMBbI, IOCKOJIbKY MOIJIO ObI IEPCOHU(PULIMPOBAHHO OIPEIEINTD OT-
BETCTBEHHOIO 3a JAe(UIIUT U HELIEJIEBOE PacXOI0BaHUE TOBAPOB, IIPEIy-
npexaast IpUHITHE HEHYKHOTO ToBapa MokymnarejieM. be3 aToro HoBo-
BBE/ICHMSI PalIMOHATIBHOE TIJIAHMPOBAaHYE TTOCTABOK OBIJIO OECCMBICIEHHBIM.
MMmeHHO 1O0TOBOPHOI AMCIUTIIMHE MOCTABOK JOJIKHA Oblla ObITh MOCBSI-
1eHa gokTopekas aucceprauust H.M. KieliH, Kotopas He Oblia qoBeaeHa
JIO KOHIIA B CBS3U C MI3BMEHEHUEM 3aKOHOAATEIbCTBA U OTKPHITHEM HOBBIX
MHTEPECOB YYEHOTI'0, XOTS B €€ JIMYHOM JeJIe COXPAHUIICS ITPOTOKOJI OYe-
PEMHOI aTTecTalu, B KOTOPOM B Tpade «3aMedaHus KOMUCCUN» ObLIO
yKa3aHo: «3allMTUTh HAKOHEII-TO TOKTOPCKYIO AUCCEPTALINIO!»
HccrnenoBaHust CTPYKTYPBI JOTOBOPHO-XO3SIICTBEHHBIX CBsI3€ii SIBU-
JINCh OCHOBOM (popMUpOBaHUs 0a30BbIX IIPEICTABICHUI O cIieluduKe

' Cwm.: Kueitn H.W. OpraHusaiiust J0roBopHO-X03SIHCTBEHHEIX cBsiseil. M., 1976. C. 7—11.
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MPaBOBOIO PEryJIMPOBAHUSI 000POTA TOBAPOB B OTAEIBHBIX CEKTOPAX 9KO-
HOMUKHU, 00 0COOEHHOCTSIX B3aMMOCBSI3U 1 B3aUMO3aBUCUMOCTH Y4acT-
HUKOB JOTOBOpPA, O pa3IMYHbIX 3((PeKTaxX TOroBOpOB KaK OCHOBBI (hop-
MMPOBaHUS KOHKYPEHTHBIM 3aKOHOIATEIbCTBOM HOBOI'O 9KOHOMMYECKO-
TO TIOPSIIKA B PHIHOYHOI SKOHOMMKE.

VYyacTtue B pa3paboTKe KOHUETLNY U COAePKATeIbHOTO HATTOJTHEHUS
ApOuTpaxHoro npolieccyaibHoro kogekca P@ H.U. KiieitH 1mo3Boymio
BbIpabOTAaTh 1 HOPMATUBHO 3aKPEINUTh B POCCUIICKOM 3aKOHOIATEILCTBE
MOHSTHE SKOHOMUYECKOTO CTIOpa KaK IIIABHOTO KPUTEPHsI pa3rpaHUYEHUS
KOMITETEHIIMY apOUTPaKHBIX CYIOB U CYIOB OOl IOPUCIUKIINKI C OT-
HECEHMEM CITOPOB O MPUMEHEHNU KOHKYPEHILIMHM K MCKITIOUUTEIHHOMN
KOMIIETEHLIMK apOMTPaxXHbIX cyaoB. Elo moKa3aHO, 4TO AesITeJIbHOCTD
apOMTpakKHBIX CYJI0B M1 aHTUMOHOIIOJIbHBIX OPTaHOB B YaCTH IIPUMEHEHUS
3aKOHOIATEIbCTBA O KOHKYPEHILIMY IIpU3BaHa 00eCIIeYnTh 3aKOHHOCTh 1
CTaOMIILHOCTh 3KOHOMHUYECKOTO 000poTa, a (GyHKIIMM U paboTa caMmX
AHTUMOHOIIOJTEHBIX OPTaHOB IO BEISIBIICHUIO HAPYIIEHUI aHTUMOHOITOIb-
HOTO 3aKOHONATEIbCTBA, IIPUHSITUIO Mep 110 MPEAYIIPEKACHUIO U ITpeKpa-
LIEHUIO €ro HApyIIeHUI U MPUBJICYCHUIO K OTBETCTBEHHOCTHU 3a TaKue
HapyIIeHUs He MOTYT pacCMaTpUBAThCs KaK «KBa3UCYAeOHbBIE» , TOCKOIb-
Ky «aIMAHUCTPATUBHAA MTPOLENYpa, TPUMEHIeMast aHTUMOHOIOJbHBIMU
opraHamu, CyIIeCTBEHHO OTJIMYAETCSI OT CyIeOHOTO Mpoliecca, He 3aMe-
HSIET U HE UCKJIIOYAET ero» — «IIPaBOIPUMEHUTENIbHAS NeSITeIbHOCTD
AHTUMOHOIIOJIbHBIX OPTaHOB HallpaBJIeHa IIPEXK/Ie BCEro Ha 3allIUTY I1y0-
JIMYHBIX MHTEPECOB, MpeceYeHNe MOHOIOJIbHOM AESITEIbHOCTU U TeM
caMbIM Ha oOeclleueHMe KOHKYPEHIIMKM KaK HeoOXOIMMOIO 3JIeMeHTa
PBIHOYHOM 3KOHOMMKM», pacCMaTpMBas Jieja U IIpUHUMAs 110 HUM pe-
IIeHWsI, aHTUMOHOITIOJIbHBIC OpPraHbl TaKXKe 3aIlWINAIOT TPakIaHCKUE
IpaBa U 3aKOHHbIE MHTEPECHI YUYACTHUKOB PhIHKA, IECICTBYS B aIMUHU-
CTPATUBHOM IMOPSIIKE» .

H.W. KneiitH npuHsiia akTUBHOE ydyacTUe B (hOPMYJIMPOBAHUU OJIO-
xeunit 'K PD o cBoOOIE moroBopa, MyoJTMIHOM JOTOBOpPE HE TOJIBKO B
acIieKTe MpaBOHANEICHUS U TO3BOJIEHUST, HO M OTpaHUYEHUI BO3MOXKHO-
creii yactHoro auia. CBoboma 1oroBopa BOCIIpMHUMAJIACh €10 HE TOTBKO
KaK CJIeZICTBME aBTOHOMMU 1 IUCIIO3UTUBHOCTHU, HO U KaK BbI30B KOHKY-
PEHTHOMY ITpaBy. 3aKOHOMEPHOCTb BO3pacTaHUsI OTpaHUYEHUI IPUHIIM-
na cBoboabl goroBopa oobscHsiach HuHoii McaeBHON ecTecTBEHHOM
peakiieil mpaBa Ha MOHOTIOJIM3ALIMIO 9KOHOMUKHU. OTrpaHndeHre CBOOO-
IIbl JIOTOBOpA, CUMTaja OHa, HEOOXOAMMO ISl OOecredyeHus mapurera
BO3MOXHOCTEI 1 6ajaHCca MHTEPECOB €r0 CTOPOH U JOCTUTAeTCst KOMOU-

' Kueitn H.U. 3ammra MyOJIMYHOTO TPABOMOPSIIKA U TPAXAAHCKUX MPaB P HAPYILIEHUN

AHTHMOHOITOJIBHOTO 3aKOHOomaTenbeTBa // 3akoH. 2008. Ne 2. C. 31.
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HaTOpPHBIM 3(hheKTOM MPABOBOTO BO3AENCTBUS: «I paxkaaHCKOe 3aKOHO-
JaTeJIbCTBO OCHOBAHO Ha PaBEHCTBE CTOPOH MMYILIECTBEHHBIX OTHOIIIE-
HUI, HO 9KOHOMUYECKOTO PaBEHCTBA YaCTO HET — CTOPOHA, 00JIa1atolas
PBIHOYHOI BJIACTbIO, UCIIOIb3YET €€ B OTHOLIEHUM SKOHOMUYECKHU 3aBU-
CHUMOW WJIU ¢J1ab0ii CTOPOHBI»', MeiCTBUE TIPUHIIUIIA CBOOOIBI JOTOBOpA
HEOOXOMMO COOTHOCHUTBH C KOHCTPYKIMSIMU ITyOJIMYHOTO JOTOBOpa U
JIOTOBOpA MpucoenruHeHus. I moroBop npucoeanHeHus!, U MyOJIUIHbBIIA
JIOTOBOP HETMOCPEACTBEHHO CBSI3aHbI C PETYJIMPOBAHUEM U O0eCcTieUeHUEeM
KOHKYPEHIMU: TpaBUiIa o MyoJIMYHOM IOrOBOpe 00eCeunBaloT 3alluTy
OT JTMCKPUMUHAIIMU, a UCIIOJIb30BaHNUE JOTOBOPA MPUCOEIUHEHUST HA
HEKOHKYPEHTHBIX PbIHKAX JOJDKHO OBITH MPSIMO 3apelieHO 3aKOHOM?,
B 1ie;ioM HopMaMu KOHKYPEHTHOTO 3aKOHOATEIbCTBA CBOOO/IA JOTOBOPa
OTpaHUYMBAETCS IS 3AIIUTHI MIPaB U MHTEPECOB 9KOHOMUUYECKU OoJiee
c1a0bIX MM 9KOHOMUYECKH 3aBUCHMbBIX CTOPOH IOrOBOPA, a TAKXKe My0-
JIMYHBIX UHTEPECOB.

[1pu nHuumnaTree u aktTuBHOM ydactuu H.W. KneitH B poccuiickom
3aKOHO/IaTEILCTBE YPETyJIUPOBaHbI HaKbOJIee CIIOPHbBIE BOTIPOCHI KOHKY-
PEHTHOTO MpaBa, MPUBATU3ALUM, apOUTPAKHOTO Mpoliecca, KOTOphIe B
JENCTBUTEIbHOCTA M3HAYAJIBHO UMEM B3aUMOOTIPEIeIEHHOCTD.

PykoBomutens ®AC Poccrum M.FHO. ApTeMbeB TaK OTMETHIT BKJIAL, yUe-
HOTO B pa3pabOTKy KOHKYPEHTHOTO 3aKOHOMATEeJbCTBA: «JIereHaap-
Has... Huna Ucaesna KneitH — oHa mpocTo “mMama” BCero Halero aHTu-
MOHOIIOJIEHOTO 3aKOHOJATEILCTBA», Peub 11171a 0 6€3aHaIOTOBOM B UCTO-
PHUU POCCUIICKOTO TTPaBa, IPaHIMO3HOM IO CPOKaM, KAUeCTBY UCTIOJTHEHUS,
MaciTady npoekte (GopMUPOBAHUS COAEPXKATETbHO HOBOTO 3aKOHOIA-
TEJIbCTBA B YCIOBUSIX MAKCUMAaJIbHOM 9KOHOMUYECKON JTMbepain3aluuu u
pa3rocynapcTBIeHUS TOCTCOBETCKOM SKOHOMUKH TTPU JIOKHBIX, KaK OKa-
3aJI0Ch, YOSXKICHUSIX O BCEMOTYILECTBE U CaMOPETryJIMPOBAHUU PHIHKA.
3ajaueil KOHKYPEHTHOTO 3aKOHOAATEIbCTBA SIBJISITIOCH CAEPKUBaHUE U
YITOPSIIOYMBaHKEe peIHOUHOM cTuxum®. H. . KiteitH mpruHamuIeXXuT aBTop-
CTBO U MepBUYHAs pa3paboTKa (pyHIaMeHTaTbHBIX HallpaBIeHUI TpaBo-
BOT'0O 00ECITeYeHUST M 3aIIUThl KOHKYPEHIIMH, BKITIOUasl CJICAYIOIIMe O0IIre
U YacTHbIE BOMIPOCHI: (hopMupoBaHUe OOIIEl TPAaBOBOI KOHIIETIIINY Ipa-
BOBOI OXpaHbl 3I0POBOI KOHKYPEHIIUMH; OIpeae/ieHue KOHKYPEHTHOTO

Kuneitn H.W. TTpuHuMn cBOOOIbI IOroBOpa 1 OCHOBAHUSI €I0 OTrpaHUUYEHMS B IIPEINPU-
HUMaTEeIbCKOM nesiteibHocTH // ZKypHan poccuiickoro mpasa. 2008. Ne 1. C. 28.

2 Tamxe. C. 29.

3 URL: http://www.garant.ru/action/conference/10122/#ixzzZ3fQHOWYQM

CwMm.: ZKu3Hb HayuHbIX Ufei B UCTOPUU IMBUIMCTUYECKON 1IKoJbl MHcTuTyTa // Jle-

TOIUCH POCCUICKOI IopUANYECcKO HayKu / oTB. pen. akaa. PAH T.f. Xabpuesa. M.,
2023.T.V.C. 41.
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rpaBa B CUCTEME MpaBa U 3aKOHOJATEJIbCTBA; PA3IMUMe YACTHBIX U IMy0-
JINYHBIX 3JIEMEHTOB B €MHCTBE IIpeIMeTa U pa3HO00pa3uy METOIO0B KOH-
KYPEHTHOTO IIpaBa, oIpeaeieHIe I0PUANISCKIX ITOCIeICTBUI 1 OTBETCT-
BEHHOCTH 3a HapyllleHne KOHKYPEHTHOI'O 3aKOHOIATeJIbCTBA, IPOLIeC-
CyaJIbHble MEXaHM3MbI 3aIlIUTHI IPaB M MIPUBJICUYECHUST OTBETCTBEHHOCTH
TpU HApyIIeHU HOPM KOHKYPEHTHOT'O 3aKOHOaTeIbcTBa. Eio ke obec-
reyeHa KOMIO3UIIMOHHAS U CTPYKTYpPHasl LIeJIOCTHOCTb 3aKOHOIATEIbCT-
Ba 0 KOHKYPEHLIMU: 00lllee peJaKTUPOBaHUE W COIepXKaTeIbHOe HAITloI-
HEHMe TIEPBOTO POCCUICKOTO 3aKOHA B chepe KOHKYpeHLnH. PazpaboTke
POCCHIICKOTO 3aKOHOIATEIhCTBA MPEIIIECTBOBAJ aHAIN3 ITPOOJIEM CyIeOHO-
apOUTpaXXHOW MPaKTUKHU, TIyOOKOE MOTPYXKEHUE B 3apyOEKHBIN OIBIT
MPaBOBOTO PETYJIMPOBAHUSI KOHKYpPeHTHbIX oTHoleHuit. H. M. Kineitn u
I'.E. ABIJIOB HEOTHOKPATHO ObLIM y4aCTHUKAMU ITPOOJIEMHBIX CEMUHAPOB
0 KOHKYPEHTHOMY IIpaBy 3a pyOexKoM. 3apyOeXHbIe KOJIJIETU BBICOKO
oueHm 3akoH PCOCP «O KOHKYpPEHIINY U OTpaHNYeHNN MOHOITOJTN-
CTUYECKOU IeATEIbHOCTY Ha TOBAPHbBIX PHIHKAX», OTMETUIM CBI3aHHOCTD
€ro MOJIOXKEHUI UMEHHO C UHAUBUAYAIbHBIMU TTPOOIeMaMU TIEPEXOTHO-
r0 MepUOaa POCCUICKOM SKOHOMUKH'. DTU OLIEHKH OBLIM OCOOEHHO 3HA-
YUMBIMU C YUETOM CJIOXKHOCTH Pa3BUTHSI 3aKOHOAATEILCTBA O KOHKYPEH-
LIMY B CAMHUX €BPOIEHCKUX ITPABOBBIX CUCTEMAX, OTKY/a YepIlaIuch OpH-
€HTUPHI TIPAaBOBOTO peryInMpoBaHMs s HOBoil Poccuu. B moTteHmum
pPa3BUTHUS pOCCUiiCKasi MOIEIb 00ecreueHrs] KOHKYPEHIIMU, TTOJ00HO
J1abopaTopHOMY 00pa3lly, JaBaja 3apyOeKHBIM 3KCIepTaM HadexkIy pa-
30pBaTh 3aMKHYTBII KPYT COOCTBEHHBIX MPOOJIEM U BaKyyM IIPaBOBOIO
PeryJIupoBaHUsI KOHKYPEHIIMU: «B IIpoIILIOM Cyabl IIOCTOSTHHO 3aaBain
HeNpaBWIbHBIE BOIIPOCHI IT0 HEMPAaBWJIBHBIM ITPUYMHAM W HE UCTTPABIISUIA
5TU OIIMOKU, AaBast HEMPaBUJIbHBIC OTBETHI; CETOHS CY/Ibl CKIIOHHBI 3a-
JlaBaTh IIPaBUJIbHbIE BOIIPOCHI [0 MPABWIbHBIM IIPUYMHAM, HO HE UCIIPAB-
JIIIOT OLIMOKM, 1aBast HEIIPAaBWIbHBIE OTBETHI; B OYAyILIEM CYIbI IIPOIOJIKAT
3a7aBaTh MMPAaBUJIbHBIE BOIIPOCHI 110 IIPAaBUJIbHBIM IIPUYMHAM M 1aBaTh
HeTpaBUIIbHBIE OTBETHI»2. DOpMUpPOBaHKME TTPABOBOTO ITOJIST ISt OOeCIIe-
YEHUsI 3M0POBOI1 KOHKYPEHIIMHU SIBJISTIOCH OCHOBOM JAJIbHEMIIIETO IPOIBU-
JKEHMST 9KOHOMUYECKMX peOopM Ha IMyTU K LIUBUITM30BAHHOMY PBIHKY MPU
CO3IaHUK HOBBIX (hOPM KOHTPOJIS 32 AESITEIbHOCTBIO Y4aCTHMKOB PhIHKA.

OrpoMHBI€ YCITeXU U TOCTVKEHUST COTTPOBOXKIAIM ITeIarOrMIecKyio 1
MPOCBETUTEILCKYIO MesTebHocTh H. M. KiteitH u B cchepe KOHKYPEHIIUH.

Cwm.: Joskow P.L., Schmalensee R., Tsukanova N., Shleifer A. Competition Policy in
Russia during and after Privatization // Brookings Papers on Economic Activity.
Microeconomics. 1994. Vol. 1994. P. 301—-381.

Easterbrook F.H. Monopolization: Past, Present, Future // Antitrust Law Journal.
1992/1. P. 99.
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OHa ObUTa OTVIMYHBIM JIEKTOPOM, OPTaHU3aTOPOM U BEAYIIUM MPOOIeM-
HBIX CEMHUHAPOB 110 IIPUMEHEHMIO KOHKYPEHTHOIO 3aKOHOIaTe/IbcTBa. Ee
0C000I1 3aCITyTOil SIBJISTFOTCS IIPEIJI0XKEHUS 10 CTPYKTYPE U HAIIOJTHEHUIO
MOJIEILHOIO 3aKOHa 0 KOHKYpeHIMK Ha mpoctpancTBe CHI'. Yxke Torma
OHa SICHO TIOHMMaJla HeM30eXKHOCTh PEKOHCTPYMPOBAaHNS B HOBOM Kaue-
CTBE ¥ KOH(UTYpALIMX BepTUKATBLHBIX M TOPU30HTAJIBHBIX CBSI3Ei MEXKIY
SKOHOMUYECKMMM CyObeKTaMu, oKaszaBiumucs Tipu pacrnane CCCP B
HOBBIX He3aBUCUMBIX rocyaapcrbax. 1o cyTu ee nccieqoBaHus IPeIBOC-
XUTHINA (DOPMUPOBAHNE €AMHOIO 5 KOHOMMUUYECKOTO TIpocTpaHcTBa EADC,
JIJISI KOTOPOTO JOJDKHBI I€MCTBOBATh €AMHbIE KOHKYPEHTHBIE TTpaBuia,
COOTBETCTBEHHO, OBLIM OYEBUIHBI TTEPCIICKTUBBI YHU(UKALIMA KOHKY-
PEHTHOrO 3aKoHomaTenabcTBa. Oco00e BHUMAaHKE OBLIO YAEJIeHO LesaM
pPa3BUTHS 3aKOHOIATEILCTBA O KOHKYpeHLMHU B rocygapcTBax CHI: He
TOJIbKO ITPAaBOOXPAHUTETbHAS (DYHKIIUS, «3alIUIIAI0NIasT KOHKYDEHTHbIE
MEeXaHU3MbI OT CaMOpa3pylIeHNs», HO U CO3MIaTe/IbHAs KaK HallpaBIeHUE
JMaJbHENIIIeTO Pa3BUTHsI IKOHOMUYECKMX pedopM 1 nmpeodpa3zoBaHU
OTJIMYAJIA TTOCTCOBETCKOE 3aKOHOIATEICTBO OT 3aIaJHBIX aHAJIOTOB'.
IIpodeccop H.N. KneitH — opraHuszaTop U UAEHHBIN BIOXHOBUTEb,
COaBTOP U COOTBETCTBEHHBII peaakTop IepBoro B Poccuu yueGHOro I10-
co0us 0 KOHKYPEHTHOMY IIPaBy, B KOTOPOM CJIOXKHAsI MaTepusl KOHKY-
PEHTHOTO TpaBa O0BbSICHEHA IIMPOKOMY KPYTy UYMTaTeJIeil: MpaBonpuMe-
HUTEJISIM, YIaCTHMKAM PBIHKA M aKaZeMHYECKOMY cooOimiecTBy. B Hem
CHUCTEMHO U KOMILIEKCHO M3JIarajuch crieliMdurKa KOHKYPEHTHOTO 3aKO0-
HOIATEeIbCTBA, ero uean?. Tekyiuue nmpo0aeMbl Cyne0HO-apOUTPaKHOI
MPaKTUKK IIPU pa3pelieHU CIIOPOB O MPUMEHEHUN KOHKYPEHTHOTO
3aKOHOIIATEILCTBA OOCYKIAINCH B eXeronHo n3naBaeMbix M3uCII kom-
MEeHTapusX. beccMeHHBIM PyKOBOIMTEIEM aBTOPCKOTO KOJIJIEKTUBA KOM-
MEHTapueB CyAeOHO-apOUTPaKHOW MpakTUKU NOJTHhe Toabl ObLia
H.U. Kneiin. Ilox ee nipencenaTebCTBOM B OTAENE TIpeINpUHUMATEb-
CKOro 3aKoHojaateabcTBa MHCTUTYTA TpaaULIMOHHO OPraHU30BbIBAINCH
peryisipHbie OOCYXKIeHUsT HanboJjiee CIIOPHBIX BOIIPOCOB MPUMEHEHUS
apOMTPaXXHBIMU CyIaMM 3aKOHOAATEIbCTBA O MPEeANPUHUMATETLCKON
JIeSITeIbHOCTU: aBTOpaMU MPEACTaBIISUICS NOKJIA 10 U30paHHOMY IS
KOMMeEHTapusl Iej1y, aHaIU3UPOBAIUCh IPOOIEMbI HE TOJILKO IIPABOIIPH-
MEHEHMSI, HO M COCTOSIHMSI pa3BUTHSI 3aKOHOIATEILCTBA, Ae/IaJICs aHaInu3
TEHACHLINI ITPaBONIPUMEHUTEILHOM MpakTuKU. B mocrcoBerckoit Poccun

Cwm.: Kneitn H.U., ABwiios I'.E. AHTUMOHOTIONBHBIE 3aKOHBI TocynapcTB ComapyskecT-
Ba // CpaBHUTEbHBII 0030p 3aKOHOIATEILCTBA rOCy1apcTB — yyacTHUKoB CHI': nH-
opmanmonnslii coopHuk. M., 1995. 4. 2. C. 3—17.

Cwm.: KonkypeHnTHoe nipaBo Poccuiickoit @enepaiiun: yueGHOe ITocodue / MO pel.
H.N. Kieiin, H.E. ®onapesoii. M., 1999.
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Huna McaeBHa co3gana U akTUBHO pa3BHBajia OCOOBIN KaHP HAyYHO-
MPaKTUYECKOr0 KOMMEHTapUsI CyIeOHO-apOUTPaXKHOM MPaKTUKU, Ha-
DJISIAIHO AEMOHCTPUPYIOLIMIA HE TOJIBKO MPOOJIEeMbI TEKYIIIETO ITPaBOIPU-
MEHEHUsI, HO 1 BO3MOXKHBIE HEIOCTAaTKM JICHCTBYIOIIETO 3aKOHOAATE/Ib-
CTBa, HEPEATN30BAaHHOCTh IOPUCTAMM BCETO AOCTYITHOTO TTOTEHIIMaa
3aKOHOJATebHbBIX MPEAICaHU 7151 obecTieueHus d(hdHeKTUBHOM 3a1u-
TBI HapYIIEHHBIX WX ocriopeHHbIX paB. H.1. KieitH ¢ MoMeHTa OcHO-
BaHMS U 10 yXOJa U3 XKU3HU ObLIa OJHUM U3 HanboJiee aKTUBHBIX WICHOB
HayYHO-KOHCYJIFTaTUBHOTO coBeTa Briciero Apourpaxkaoro Cyma PD,
WHULAUPYS 000011IeHWE U ITyOIUKALMI0 HanboJiee BaXKHOM MPaKTUKHU T10
TIPUMEHEHUIO0 KOHKYPEHTHOTO 3aKOHOAaTebCcTBa B « BecTHMKe Briciiero
Apoutpaxnoro Cyna Poccuiickoit @eaepanum».

3acnyru H.W. KieiiH B neJie mpaBoBOro odbecreyeHus 310poBoil KOH-
KYpPEeHTHOI cpelbl U MpeAIpUHIMATEIbCTBA BLICOKO OLIEHEHHI Tocynap-
CTBOM U IOPUANYECKUM COOOIIECTBOM. 3a MTOCTUKEHMS U Pe3yIbTaThl 110
MpaBoOBOMY obOecredeHnIo peiHoUYHOK aKoHoMuku H.M. Kneitn Obina
nepBoii B cnucke HarpaxiaeHHbIX 3HakoM DPAC Poccun «IloueTHbIit
PabOTHUK aHTUMOHOIIOJIbHBIX OPTaHOB», IPEACTaBICHA K HArPAKACHUIO
Meaanblo opaeHa «3a 3acnyru repen OteyectBoM» 11 cteneHu. DTy rocy-
JapcTBeHHY0 Harpanxy Huna McaeBHa mojyduTh He ycriena, HO 3a0bITh,
Kak 3aJ1 y9eHOTO COBETa BCTAJ M pa3pa3ujics OBalMEll TIPU COOOIIEHUH
nupekTopa MHCTHTYyTa O MpeACcTaBIeHUM K Harpaae, HeBO3MOXHO. MHO-
TOYMCJIEHHBIE KOJIJIETH M YYeHUKHU OepeKHO XpaHsT naMsiTh o Hune Mca-
€BHE He TOJIbKO KaK O KPYITHOM YY4E€HOM, HO 1 KaK O MYyApPOM, IIOPSA0Y-
HOM, MHTEJUIMTEHTHOM, OT3bIBYMBOM UY€JIOBEKE, BOCIIUTABIIIEM HE OTHO
MOKOJIEHHE BBICOKOKBaJIM(PULMPOBAHHbBIX IopucToB Poccuu.

[Mpennaraemasi BHUMaHUIO YUTaTEsT MOHOTpadus SIBISIETCSI CBOE-
00pa3HBIM HayYHBIM OTYETOM, JaHbIO IJTyOOKOIO yBaxKE€HUSI aBTOPa CBO-
€My CTaplleMy TOBapHIlly, KOJIJIere, ToOpOMy IpYry, ITOXKeIaBIIeMy eMy
M3y4aTh UCTOKU U CMBIC] KOHKYPEHTHOI'O 3aKOHOJATE/ILCTBA, HE Orpa-
HUYMBASICh TOJIBLKO OOTaTCTBOM IIpaBa IpaXkIaHCKOTO. ABTOP B MEPY CBO-
MUX BO3MOXHOCTEH TOIBITAJICS MPEICTaBUTh COOCTBEHHOE BUIACHUE OC-
HOBHBIX BOIIPOCOB COBPEMEHHOIO KOHKYPEHTHOIO MpaBa, TPEOYIOIINX
BHUMAaHMSI U pa3pelleHus], HEPEIKO TOJIBKO CTaBsl BOIIPOCHI, U BhIPaXKaeT
HaIeXAy Ha JaJIbHEHIIYI0 paboTy B 9TOM HampaBiICeHUHU, HU Ha MUHYTY
He 3a0bIBasi 0 PaJoOCTHBIX Yyacax ApyxkObl U padoThl ¢ H.M. Knelin kak
(hakTe cBoeit Ororpacum.



§ 1. KOHRYPEHTHBIE OTHOIIEHU
B ITAPAJUTME YACTHOTI'O
N IIYBJINYHOTO ITIPABA

Bompoc 06 oTHeceHUU KOHKYPEHTHOTO TpaBa K chepe YacCTHOTO WU
MyOJMYHOTO TpaBa He TOJIBKO BHI3BIBAET MCCIENOBATEILCKUI MHTEpEC,
HO 1 UMEET OOJIbIIOE MTPaKTUYECKOE 3HaUeHre. Ero mocTaHoBKa U 00CyX-
JIEHUE He SIBIISTIOTCS TUIOJIOM MCKYCCTBEHHOTO TeopeTu3npoBaHus. [1pn
€ro pa3peuleHuu, ¢ ONHOI CTOPOHBI, TPOBEPSIOTCS HA MPOYHOCTH CJIO-
KUBIINECS MPEICTABICHUSI O COBPEMEHHOM YaCTHOM U ITyOJTMYHOM TTpa-
BE, C APYTOI CTOPOHBI, N3yYeHNE MPUPOABI KOHKYPEHTHOTO MPaBa MO3BO-
JISIET TIOHSTh JIOTUKY Pa3BUTHSI CAMOU CTPYKTYPbI PhIHOUHBIX OTHOLIEHU I
Y 33[Ja4¥ MpaBa, HEMOCPEACTBEHHO C 9TUM CBSI3aHHbIE: CO3/IaHUE 30PO-
BOU PBIHOYHOM Cpenbl U KOHKYPEHIINH, PETJIAMEHTALINST COOTBETCTBYIO-
IIUX TOTIOJTHUTEIbHBIX 00S13aHHOCTEW U OTBETCTBEHHOCTU TMPEANIPUHU-
MaTesiell U TocynapcTBa, pojib U MOTEHIIMAT YaCTHOTO U MyOJIMYHOTO
TpaBa B OOECIIEYEHUN U 3aIUTEe KOHKYPEHIIAW U T.J.

B poccuiickoii opuanyeckoit iuteparype uaes o myoIunyHOM Xapak-
Tepe U colepkaHUU KOHKYPEHTHOTO MpaBa yxke Obuta cchopMyarpoBaHa
TMPUMEHUTENBHO K TEKYIIEMY COCTOSTHUIO Pa3BUTHS 3aKOHOJATEIbCTBA
yYeHbIMU-UCCIIE0BATENSIMU, OOOCHOBABILUMMU, YTO «IIPEAMETOM KOHKY-
PEHTHOTO IMpaBa BBICTYIAIOT OTHOIIEHUS TOCYIAPCTBA C XO3SIMCTBYIOIIH -
MU CyOBEKTaMM, BOZHUKAIOIINE BCIECICTBUE COBEPIIECHUS TTOCIETHUMU
AHTUKOHKYPEHTHBIX NEUCTBUI; METOJOM — HOPMATUBHBIE 3alPEThl U
WHAWBULYATbHbIE (AAMUHUCTPATUBHBIC) TTPEITUCAHUST; LIETBIO — CO3/1a-
HUE U noJiepXKaHue (3aiuTa) arMocdepbl KOHKYpeHIIUHY (TPOTUBOOODP-
CTBa, COMEPHUYECTBA, KOH(MPIMKTA) MEXKIY XO3SUCTBYIOIIMMHU CYObEeKTa-
Mu»'. B HacTosIeir paboTe cyxkneHrue 06 OTHECEHHM KOHKYPEHTHOTO
MpaBa K MyOJIMIHOMY TMOJTY4YaeT pa3BUTHE U YTOUHEHNE IO TTOBOIY KOH-
KpeTU3aluyv METoJia 1 THCTPYMEHTapusi KOHKYPEHTHOTO TTpaBa, KOTOPhIM
(hopmupyeTcst Kapkac ¥ OCHOBA Pa3BUTUSI KOHKYPEHTHOW CPEIbI B LIEJIOM.
BwMmecte ¢ TeM nMeeTcst BaxKHas COCTABIISIONIAs, TOKA3bIBAIOIIAsI HEOTHO-
POMHOCTD PETyJupyeMbIX OTHOIIEHUH. JIeiCTBUTETbHO KOHKYPEHTHOE
MPaBo U CO3/IaHNE KapKaca KOHKYPEHTHOU CPe/Ibl U €€ OXPaHbl yCTAHOB-
JIEHWEM B 3aKOHE MEP OTBETCTBEHHOCTH U 3aIIUThI IPU HAPYIIEHUW HOPM
KOHKYPEHTHOTO TIpaBa OIMPEeesIIOTCS MPEUMYIIECTBEHHO MyOIMYHBIM
MPaBOM, HO yX€ BHYTPU C(POPMUPOBAHHOTO MPABOBOIO MPOCTPAHCTBA
PEryJINpOBaHUsT KOHKYPEHIIMNA CO3IAETCSI OCHOBA JUTS Pa3BUTHUSI CAaMOM

' Benos B.A. Tak 4T0 e Takoe KOHKypeHTHOE mpaBo? // 3akoH. 2020. No 2.
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