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npu ®eiepaibHOM rocy1apCTBEHHOM HAYYHO-HCCIIEI0BATENBCKOM yIPEXKACHAN
«IHCTUTYT 3aKOHOJATENBCTBA U CPABHUTENILHOIO TPABOBEAEHUS

npu [IpaButensctee PO»

OT3bIB
Ha apTopedepat auccepTaunu Jxumoeepoii Jasnbl BjagiuMHpoBHbI
Ha Temy: «O0s3aTeILCTBA H3 HEOCHOBATEILHOIO 00OraleHus B
KOJIJIM3HOHHOM NpaBe», PEACTABIEHHOH Ha COHCKAHHE Y4€eHOiH CTeneHH
KaHAHAATA IPUAHYECKHX HAYK
no cneunaiabuoctu 12.00.03 - rpaxkaaHckoe npaBo;
npeAnpUHUMaTeJbCKOE NPAaBo; CeMeiiHoe MPaBo; MEKIyHapPOHOE YacTHOe
npaBo

Juccepranuonnoe wuccnenosanne Jhxumbeesoit [1.B. «Obs3atensCcTBa U3

HEOCHOBATEJILHOTO 00OralleHHs B KOJUIM3UOHHOM IIpaBe» NpeACTaBlseT HHTEPEC

KakK 0Jida HpaBOHpI/IMeHl/ITCHBHOﬁ, TakK U 4Jis 3aKOHOTBOp‘-IeCKOﬁ JACATECIBHOCTH.

AKTyanpHOCTb BbIOpaHHOM TeMBI HCCIEOBaHMs OOYCIOBIEHA PpsIOM
$aKTOpOB, B TOM YHCIIe, 3TO HEOOXOIMMOCTh KOMIUIEKCHOTO aHallu3a NOoAX00B K
pEeryNypoBaHHIO  TPAaHCTPAaHMYHBIX  OOS3aTeNsCTB M3 HEOCHOBATENBHOIO
oboraienus. Ha3BaHHbIE IIOAXOMbl HAIIW OTPaXXEHHE B 3aKOHOAATENBCTBE,
HCIIOJIb3YIOTCA B NIPABONPHMEHHUTEIBHOM IPAKTHKE, & TAKXKE B IOKTPHHE C YIETOM

HaKOIIJIEHHOT'O OMbITa U TCHIICHI_[I/Iﬁ pa3BUTHUSA KOJUIU3UOHHOI'O ITpaBa.

B ycl1oBUAX aKTHBHOTO HCIIOJIF30BAHMS COBPEMEHHBIX MH(OPMALMOHHBIX
TexHosoruil  (ucnonb3opanue cetd  «VIHTepHeT», pacimupeHue  Chepsl
3J1IeKTPOHHOM TOProBiH H 3JIEKTPOHHBIX IEPEBO/IOB, HCIIOIB30BAHUE BUPTYaJIbHBIX
TJIATEXKHBIX CUCTEM, 3JEKTPOHHBIX JIeHE)XHBIX CPEJCTB U Ip.) 3HaYE€HHEe HHCTUTYTA
HEeOCHOBaTeJbHOro o0oramieHus 3aMeTHO BO3pacTaeT B TPaHCTPaHUYHBIX
YACTHOMPABOBBIX ~ OTHOLIEHHSX:  YCIOXHSIOTCS ~ CIOCOOBI  MOJy4eHHs
HEOCHOBATEIBHOrO0 O0OrallleHMs, CJIeI0BaTeIbHO, HCCIEN0BaHWE 3aTPOHYTHIX B
JUCCEPTAllMM  BOIPOCOB KOJUIM3HOHHOIO PEryJIMpOBaHHs —pPacCMaTPHBAEMBIX

OTHOLLIEHUH MpeaCTaBJIsETCA BECbMa CBOCBPEMCHHBIM.

ﬂHCC@pTaHT BEpHO OTME€YACT, HTO KOMIUIEKCHOMY  HCCJIEAOBaHHUIO

TpaHCrpaHU4YHbIX 00513aTeJIbCTB U3 HEOCHOBATEIBHOTI'O o6orau1eHm{ HE YACIISIOCH
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JOJXKHOIro BHUMaHUA CO CTOPOHBI Hay4HOI'O 06II.ICCTBa, MO3TOMY o6pameHHe K

3To# mpobiieMe NpelCcTaBiseTCs BECbMa aKTyallbHbIM.

[lpenMeToM  HCCIefOBaHHS  BHICTYNAKOT  KONUIW3HOHHBIC — HOPMBI
3aKOHOJATENBHBIX aKTOB Poccud ¥ 3apybexHbix rocynapcts, aktel EC, axTsi
rapMOHM3aLMd, CyAeOHas TMpaKTHKa [0  CHOpaM, BO3HUKAIOUM M3
TPaHCIPAHUYHBIX OTHOLUIEHHH HEOCHOBATENILHOTO OOOralleHHUs, OTEIECTBEHHAS U

Hay4yHas JOKTpUHa.

CTpyKTypa quccepTanuu obyciioBieHa LelsIMHA H 3a[lauaMi UCClIel0BaHHs.
Pa6oTa BKIIOYAeT BBEJEHHE, TPH TNIABbI, COAEpXKallye OJMHHAALATL Naparpados,
3akroueHue U Gubnuorpaduio.

B kauecTBe [eJId [AMCCEPTAllHOHHOW pabOTBl  aBTOp  ONpPEAETHI
MCClieIOBAaHUE TIOHATHS TPAaHCTPaHWYHOIO OO0s3aTeNibCTBa U3 HEOCHOBATEIBLHOIO
oboralieH1s U ero KOJJIM3HOHHOTO PeryJIMpoBaHHts, aHaJIu3 OCHOBHBIX ITOAXO/0B,
BbIPaOOTAHHBIX B 3apyOeXHOH 1 0T€YeCTBEHHON NOKTPUHE OTHOCUTENILHO BBIOOpA
PUMEHHMOTO NPaBa K OTHOLIEHHSM H3 HEOCHOBATEIBHOro 00OTallieH s, a TaKkxke
BBISIBIEHHE COBPEMEHHBIX TEHAEHLMH WX IPaBOBOrO pErylMpoBaHHs, HayqHOC
060CHOBaHHE NpEMIOKEHHBIX WU3MEHEHWH B [EHCTBYIOLIME HOPMBI 'K PO,
onpezesone MpaBo, MOJUIeXallee IPUMEHEHHIO K 0o0s3aTenbCTBaM U3
HEOCHOBATEJIBHOT0 00OralleHusl.

OJHMM W3 HECOMHEHHBIX JOCTOMHCTB IIPEICTAaBIEHHOW [HCCepTaluu
ABJISIETCS 1IOCTAaTOYHO A€TaJbHBIN aHaNU3 3HAYUTEJIBHOr0 KONM4eCcTBa HCTOYHHKOB
3apy6GexHOro MpaBa, PEryIUPYIOIIMX BOIIPOCH pa3spelIEHUs KOJUIM3HH 3aKOHOB B
OTHOLLIEHHH 0653aTeNbCTB M3 HEOCHOBATEJIBHOro 00OrauleHus, C BBISIBICHHEM
COBPEMEHHBIX TEHICHLMH MX KOJUIM3HOHHOrO PErylHpOoBaHMs, YeMy TOCBIIIECHA
BTOpas riasa auccepranud «KoJIM3HOHHOE PEryjMpoBaHHe 00s3aTeNbCTB M3
HeocHoBaTeJ bHOro oboraiieHus B IpaBe 3apyOeHBIX IOCyAapCTB Ha IMpHMepe

[epmanuu, [Iseiinapuu, Aurnuu u CIHA».

Ilonoxenus, BBEIHOCHMBIC Ha 3aluTy, SIBJIAKOTCA PE3YJIbTATOM

BCECTOPOHHETO HCCIENOBAHMS, OIUPAaloTCi Ha OOIMPHBIA HOPMATHBHBIH
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MaTepuanl M HMEIOT Cepbe3HYI0 TEOpPETHHECKYI0 OCHOBY, 00JIafatoT Hay4HOH

HOBH3H0ﬁ, AMEIOT TEOPETHYECKOE H ITPAKTUYECKOEC 3HaYCHHC.

[IpencTaBisiiOT HHTEpEC IMOJOKEHHS JAUCCEPTALMOHHOIO HCCIEA0BAHKA
II.B.JI>xumbeeBoii O TOM, YTO  COBEPIICHCTBOBaHME  KOJUIM3HOHHOI'O
perynMpoBaHusi 00s3aTelbCTB M3 HEOCHOBATENBHOrO ODOrallieHHs MOXET OBITH
ocymiecTieHo myTeM autbdepeHIManiy KOLIM3HOHHBIX HOPM (3aKpeTUIeHHH
HapAy C reHepabHOH (OCHOBHOM), HOMONHUTENBHBIX (CyOCHAHAPHBIX) GOpMYyn

NPUKpENJICHHUs).

Onupasch Ha 3apyOexHBIH ONBIT, CyAeOHYI0 NPaKTHKYy M COBPEMEHHBIE
TEHAeHLUMH KOJJIM3HOHHOIO Pa3BUTHS, aBTOP MPUXOIMUT K BBIBOAY, UTO OCHOBHBIM
(reHepaNbHbIM) KOJUIM3MOHHBIM TIPHHIIUIIOM, PETYNHMpPYIOIUM 00s3aTeNbCTBa U3
HEOCHOBATENBHOrO O00OrallleHus, AOJDKEH CTaTh 3aKOH CTpaHbl, KOTOPOMY
MOAYMHEHO CYILECTBYIOLee WM MperoNaracMoe MpaBOOTHOLICHHE, C KOTOPBIM

CBSI3aHO KOHIUKLMOHHOE 00s3arenscTBO (lex causae condictionis).

3ac1yXuBaeT MOMNEPXKKH NPEIONKEHHE aBTOPa O NOTIONHEHUH CTaThy 1223
'K P® (no anamoruu ¢ myHkroM 9 crateu 1211 I'K P®) mnonoxernuewm,
OTCHUTAIOIIMM K TMpaBy Jpyroi CTpaHbl, C KOTOpOH 00s3arenscTBa W3
HEOCHOBATEJbHOr0 OOOralleHHs fABHBIM oOpa3oM Ooliee TECHO CBS3aHO, BHE
3aBUCUMOCTH OT TNPHMEHUMOIO IIpaBa, KOTOpOE OIpelesieHo B CHIY
KOJUTM3UOHHOH HOpMbl. Takoe MONOXKEHHE COOTBETCTBYET OOLiel TeHACHUUH
paciiMpeHusl TMOKMX KOJUIM3MOHHBIX KPUTEpHEB, OTpaxeHHO# B KoHuenmuu
Pa3BUTHUS [PaXKAAHCKOrO 3aKOHONATENBCTBA P®,' nockonbKy Mo3BONSET CYAY
NPUATH K BBIBOAY O HEOOXOAMMOCTM MPUMEHEHHUS NpaBa Apyroro rocynapcrsa,
ecJIM 3TO SBHO BBITEKAeT M3 3aKOHA, CYIIECTBa 00s3aTeNbCTBa JIMOO COBOKYITHOCTH
06GCTOSTENBCTB J€a, 4 TAaKKe HampaBlieHO Ha obecleyeHwe OMpeneeHHOCTH

NNpaBOBOI'0 PEryjInpOBaAHHA U MNpEeaCcKa3zyeMOCTH €ro pe3ybTara.

'Ono6peHa pewenrem Coseta npu [lpesugenre PO no Koau(puKaUMK W COBEPLIEHCTBOBAHHIO TPAXKAAHCKOrO
jakoHopaTensctsa ot 07.10.2009 // Bectuuk BAC P®. 2009. Nel 1.
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[MpencraBisitorcss ~ OOOCHOBAHHBIMH  TOJIOKEHMS ~ JMCCEPTaUMH O
HeoOXOJUMOCTH 3aKpeIUIeHUs! B POCCHUICKOM 3aKOHOJATENbCTBE KOJIH3HOHHBIX
npe3yMIuuii Haubonee TECHOW CBA3M [ ONpENENCHHS  MOMIEKALLLTo
MPUMEHEHHIO [MpaBa K OTACNBHBIM CllydasM, Korga o0s3aTelbCTBO M3
HEOCHOBATEJBHOrO O00OrallieHHss BO3HHUKAaET B CBA3M C CYLIECTBYIOLIUM
MPaBOOTHOILEHHEM CTOPOH, C NMOMOILBIO COMYTCTBYIOLIUX KOJNIU3UOHHBIX HOPM,
KOTOpble OTCHIAOT K mpaBunaM pasfena VI uactn Tperbeit 'K PO,

OTpeIENsIOTIIMM NPaBo, PETryIHPYIONIEE COOTBETCTBYIOLIEE IPABOOTHOILECHHE.

M3 conmepxanus aBropedepara cneflyeT, 4YTO TOCTaBJEHHbIE LEJIH
JOCTHIHYTHI U COpMYIIUPOBaHHBIE HAa KX OCHOBE 3a[]a41 Hay4YHOTrO HCCIICIOBaHHS

aBTOPOM BBIIIOJIHEHBI.

C yyeToM H3JIOXKEHHOIO MOXHO CKa3aTh, 4YTO JHCCEPTALIMOHHOE
hccleloOBaHHE  COJEPXKHUT  OCHOBHBIE  DJIEMEHTBI,  KOTOpbIE  SABJIAIOTCA
00s13aTeNbHBIMU 1S MMOJO0OHOr0 HCCIENOBaHUS — aKTYallbHOCTb U 3HAYUMOCTH
uccieyeMBIX IPobJeM ¢ MO3ULMT HayYHOR JOKTPHHBI U NPAaBONPUMEHUTEIBHOH
IPaKTHKH; AHANW3 YKa3aHHBIX Mpo6ieM; 0OOCHOBAHHOCTH CQOPMYIUPOBAHHBIX

BBIBOJOB H npe,unoxceﬂnﬁ.

Bwmecte ¢ Ttem, aHanus aBTope(bepaTa AUCCepTAllMHA I103BOJISACT BBIACIMTD
HEKOTOPbIC MOJIOXKEHHUS, KOTOPbIC Tpe6y10T JOOINOJIHUTECJIBHOI'O YTOUYHEHHA U MOI'YT
CIIY)XXHUTb OCHOBOM Hay‘[HOﬁ JHUCKYCCHHU BO BpEMA HY6J'II/I‘-IHOI71 3allUThl AaHHOI'O

HUCCIIeJ0BaHUA:

IIP[CCCpTaHT BbICKA3bIBACT MHEHHE O BO3MOXXHOCTH HE OCYILICCTBJIAOIIUMHA
NpeanpruHUMAaTENIbCKY0 AEATEIbHOCTh CTOPOHAMU BI:I60pa npaBa, IPUMEHUMOTO K
o0s3aTeNnsCTBAM BCIIEACTBUE HEOCHOBATEIBHOIO oborailieHus. CTOpOHI:I MOI'YT
peanu3oBaTh TaKoH BBIGOp NIyTE€M 3aKIIO4YCHHS COorllallieHus A0 MOMCHTaA
COBEPILLUCHUSA I[CﬁCTBPISI WM HACTYILUIEHUA WHOT'O O6CTOHTCJ’IBCTB8, MOCIIYXXHUBLIECTO

OCHOBaHHEM JJIs TpCGOBaHI/IH O BO3BpaTe€ HEOCHOBATCJIBHOI'O oboralleHus.



B cBSI3W ¢ 3THM BO3HHUKAaeT BOMNIPOC: MOXHO JU 3aKiIIO4YHTb I'[O,IIO6HOC
corjaileHue, eciiu MeXJay CTOpOHaMH OTCYTCTBYET IIPABOOTHOLLICHHC (I( IIpHUMEpPY,

CTOPOHBI HE 3aKJII0Yalli JOroBop)?

Vka3aHHble 3aMeyaHus HEe CHWKAIOT OoO0IlIeHd TOJIOKUTEbHOM OLIEHKHU

pa6otsl [I.B.IxxumbeeBoil.

Copaepxanue, CTpykTypa U odopMieHHe aBTopedepara COOTBETCTBYIOT
NpeibsABIsSEMbIM TpeOOBaHHAM, a TeMa JHCCEPTALMOHHOIO HCCIENOBaHHA

SIBJISACTCA aKTya_anoﬁ.

Ha ocHOBaHMM WH3JI0XKEHHOro, aBropedepT aucceprauun J[HxumbeeBoi
Jlastupl BnagumupoBHbl «OG6s3aTeIbcTBA M3 HEOCHOBATENIBHOIO OOOranieHus B
KOJUIM3MOHHOM [paBe» COOTBETCTBYET TpeOOBaHHMAM, IIPEAbSBISIEMBIM K
JIMCCEPTALIMSM HA COMCKaHWE YYEHOHN CTETNEHH KaHAuWaaTa IOpUIHYECKHX Hayk, a
ee astop, Jhkumbeesa J[I.B. 3aciyxuBaeT NPHCYXKIEHHUS YHEHOH CTENeHH
KaHAM/AaTa IOPUIMUECKHX Hayk 1o crienransHocT 12.00.03 - rpaxaaHckoe npaso;

Tnpe N PUHAMATEbCKOE NTPaBO; CEMEHHOE NPABO; MEXAYHAPOAHOE YaCTHOE NPaBO.
JloueHT kadeapsl rpaxJAaHCKOro npasa
®I'bOY MocKOBCKHH rocy1apCTBEHHBIN

topuanueckuii ynusepcuret uM. O.E.Kytapuna (MI'TOA)
KaHIUJaT IOPUIUUYECKUX HAyK
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