
OT3hIB O<l>lfllHAJIhHOrO OnnOHEHTA 

Ha .l1.HCCepTaQHIO KocTHHa AJ1eKCaH.l1.pa AJ1eKCeeBH'la Ha TeMY «npaBoBhle 

OCHOBaHHH npH3HaHHH H HCnOJ1HeHHH HHocTpaHHhlx cY.l1.e6HhlX perneHH" B 

POCCHUCKOU <l>e.l1.epaQHH», npe.l1.CTaBJ1eHHYIO Ha COHCKaHHe Y'leHOU CTeneHH 

KaH.l1.H.l1.aTa IOpH.l1.H'leCKHX HaYK no cneQHaJ1bHOCTH 12.00.03. - rpaiK.l1.aHCKOe 

npaBo; npe.l1.npHHHMaTeJ1bCKOe npaBo; ceMeUHoe npaBo; MeiK.l1.YHap0.l1.HOe 

'laCTHOe npaBo 

j.:(HccepTaUHOHHoe HCCJIe,UOBaHHe A.A. KocTHHa nOCBSlllI.eHO aHaJIH3Y 

npaBoBhlx OCHOBaHHH npH3HaHHSI H HCnOJIHeHHSI HHocTpaHHhlx cy,Ue6Hhlx 

pemeHHH B POCCHHCKOH <l>e,UepaUHH. DOJIHTH4eCKaSl H 3KOHOMH4eCKaSl 

TpaHccpopMaUHSI POCCHH B 1990-e rO,UhI, a TaK)I(e HeYKJIOHHO YCKopSllOllI.HeCSI C 

Tex nop rJI06aJIH3aUHOHHhle npouecchI BJIeKYT 3Ha4HTeJIhHhIH POCT 4HCJIa ,UeJI C 

Y4aCTlfeM POCCHHCKHX JIHU, paCCMaTpHBaeMhIX HHOCTpaHHhIMH cy,UaMH. 

DpHHSlTHe HHOCTpaHHhIM CY,UOM pemeHHSI no ,UeJIY, B CBOlO o4epe'uh, 3a4aCTYlO 

Tpe6yeT ero npH3HaHHSI H nplfHY,UHTeJIhHOrO HCnOJIHeHHSI Ha TeppHTopHH 

POCCHH. OTe4eCTBeHHoe 3aKOHo,UaTeJIhCTBO H npaBOBaSl ,UOKTpHHa B ,UaHHOH 

ccpepe, Me)l(,UY SlBJISllOTCSI He BnOJIHe onpe,UeJIeHHhIMH 

nOCJIe,UOBaTeJIhHhIMH:. B 3Ha4HTeJIhHOH CTeneHH OHH nO,UBep)l(eHhI BJIHSlHHlO 

COBeTCKoro HaCJIe,UlfSl, oco6eHHO B 4aCTH nOCTYJIlfPyeMoH MHorHMH 

HCCJIe,UOBaTeJISlMH: npHBSl3KH npH3HaHHSI H HCnOJIHeHHSI HHOCTpaHHoro pemeHHSI 

K HaJIH4HlO Me)l(,UYHapO,UHoro ,UorOBopa. 3TH H ,UPyrHe <jJaKTophI, Ha Ham B3rJISI,U, 

nO,UTBep)l(,UalOT aKTYaJIhHOCTh H36paHHOH aBTopOM TeMhI HCCJIe,UOBaHHSI: OHO 

HanpaBJIeHO Ha BOCnOJIHeHHe ,UOKTplfHaJIhHhIX np06eJIOB If C03,UaHHe ueJIOCTHOH 

Mo,UeJIH nOHHMaHHSI paCCMaTpHBaeMOH np06JIeMaTHKH. 

ABTop cnpaBe,UJIHBO KOHcTaTHpyeT OTCYTcTBHe B POCCHHCKOH TIpaBOBOH 

HaYKe KOMTIJIeKCHhIX ,UHccepTaUHoHHhIX H MOHorpacpH4eCKHX HCCJIe,UoBaHHH, 

nOCBSlllI,eHHhIX npH3HaHHlO H lfCnOJIHeHH:lO HHocTpaHl;lhlx cy,Ue6Hhlx pemeHHH C 

Y4eToM cOBpeMeHHhlx TeH,UeHUHH B pa3BHTHH 3aKoHo,UaTeJIhCTBa H 

npaBonpHMeHHTeJIhHOH npaKTHKH, oco6eHHo B qaCTH aHaJIH3a TaKHX 

HHCTHTYTOB, KaK Me)l(,UYHapo,UHaSl Be)l(JIHBOCTh H nplfHUHn B3aHMHocTH, HX 

B3aHMo,UeHcTBHSI H B3aHMOCBSl3H. OCHOBHOH ueJIhlO, ,UeKJIaplfPyeMoH 
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,nI1CCepTaHToM, 51BJUIeTC5I BbI5IBJIeHI1e HOpM POCCI1i1:cKOrO 11 Me)l{,nYHapo,nHoro 

rrpaBa, C KOTOPbIMI1 CB5I3bIBaeTC5I B03MO)l{HOCTb rrpI13HaHI151 11 I1CrrOJIHeHI151 

I1HocTpaHHblx cy,ne6HbIX perneHI1H Ha TeppI1TOpI1I1 POCCI1I1, 11 I1X aHaJII13. )l,JI5I 

,noCTI1)1{eHI151 YKaJaHHOH QeJII1 aBTopoM 6bIJII1 rrOCTaBJIeHbI 11 ycrrernHo 

paJperneHbI CJIe,nYlOIlJ,I1e 3a,naqI1: 

• 	 rrOCJIe,noBaTeJIbHO paccMoTPeHbI TeOpI1I1, JIe)l{aIlJ,He B OCHOBe ,neHCTBI151 

I1HOCTPaHHbIX cy,ne6HbIX perneHI1H 3a rrpe,neJIaMI1 rocy,napCTBa BbIHeCeHH5I, 

rrpOBe,neH KpI1TI1qeCKI1H aHaJII13 ,naHHbIX TeOpI1H; 

• 	 I13~eHbI oco6eHHOCTI1 ,neHCTB1151 I1HOCTpaHHbIX cy,ne6HbIX perneHI1H, 

orrpe,neJI5IlOIlJ,HX CTaTYC <pH3HQeCKHX 11 lOpI1,nI1QeCKI1X JII1Q. B QaCTHOCTH, 

HCCJIe,nOBaHO co,nep)l{aHHe rrOH5ITH5I «CTaTYC» ,nJI5I QeJIeH rrpHMeHeHI151 CT. 

415 [IlK Pet>, orrpe,neJIeHbI CJIYQaI1, Kor,na rrpI13HaHI1e ,naHHOH KaTerOpHI1 

I1HOCTpaHHbIX cy,ne6HbIX perneHHH MO)l{eT OCYIlJ,eCTBJI5ITbC5I B CI1JIY 

rrpe,nrrI1CaHI151 HaQI10HaJIbHOH KOJIJII13110HHOH HOPMbI, orrpe,neJI5IlOIlJ,eH 

rrpaBO, rro,nJIe)l{aIlJ,ee rrpl1MeHeHI1lO K CTaTYCY JII1Qa; 

• 	 paCCMOTPeHO ,neHCTBl1e I1HOCTpaHHoro cy,ne6Horo perneHI151 B KaQeCTBe 

lOpH,nI1QeCKOrO <paKTa MaTepHaJIbHOrO rrpaBa; 

• 	 YCTaHOBJIeHO co,nep)l{aHI1e rrOH5ITH5I «rrpI13HaHHe» I1HOCTpaHHoro cy,ne6Horo 

perneHI151 Hero COOTHorneHHe C rrOH5ITI1eM «HcrrOJIHeHHe», BbI5IBJIeHbI 

rrpOTHBOpeQI151, CYIlJ,eCTBYlOIlJ,He B ,nOKTpHHe 11 rrpaBOrrpI1MeHHTeJIbHOH 

rrpaKTHKe OTHOCI1TeJIbHO COOTHOrneHH5I paCCMaTPHBaeMbIX rrOH5ITI1H, a 

TaK)I{e C<P0PMYJIl1pOBaHbI rrpe,nJIO)l{eHH5I rro COBeprneHCTBOBaHl1lO 

,neHCTBYlOIlJ,erO 3aKOHo,naTeJIbCTBa; 

• 	 HCCJIe,nOBaHO rrOJIO)l{eHl1e 3aKOHo,naTeJIbCTBa, COrJIaCHO KOTOPOMY 

rrpH3HaHHe H I1CrrOJIHeHHe HHOCTpaHHoro cy,ne6Horo perneHH5I ,norrYCKaeTC5I 

I1CKJIlOQHTeJIbHO B CI1JIY Me)l{,nYHapo,nHoro ,norOBopa HJIH <pe,nepaJIbHOrO 

3aKOHa; 

• 	 H3~eH Borrpoc 0 rrpI1po,ne rrOH5ITH5I «Me)l{,nYHapo,nHa51 Be)l{JIHBOCTb» Hero 

co,nep)l{aHHH (C YQeTOM I1HOCTpaHHoro OITbITa), a TaK)I{e Borrpoc 0 TOM, 
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OTMeH~lOT JII1 npaBI1JIa Me)l(,n:YHapo,n:HoM Be)l(JII1BOCTI1 I1MnepaTI1BHhIe 

npe,n:nI1CaHI1~ CT. 409-415 [TIK PeD 11 CT. 241-245 AI1K PeD; 

• 	 npOaHaJII1311pOBaH Bonpoc 0 co,n:ep)l(aHI1I1 nOH~TI1~ «B3aI1MHOCTh» B 

POCCI1MCKOM npaBoBoM CI1CTeMe, B l.JaCTHOCTI1, OTMeH~eT JII1 npaBI1JIO 06 

06eCnel.JeHI1I1 B3al1MHOCTI1 I1MnepaTI1BHhIe npe,n:nI1CaHI1~ CT. 409-415 [ITK 

PeD 11 CT. 241-245 AI1K PeD, 11 ueJIeC006pa3HO JII1 ,n:onOJIHeHl1e 

3aKOHo,n:aTeJIhCTBa npaBI1JIOM 0 npl13HaHI111 11 I1CnOJIHeHl111 I1HocTPaHHhIx 

cy,n:e6HhIx peIIIeHI1M Ha OCHOBaHl111 B3aI1MHOCTI1, KaK :no 

npe,n:ycMaTpI1BaeTC~ KOHuenUl1eM e,n:I1Horo [pa)l(,n:aHCKoro 

npoueccYaJIhHOrO Ko,n:eKca PeD 2014 r.; 

• 	 paccMoTPeHa np06JIeMa BJII1~HI1~ 06~3aTeJIhCTB rocy,n:apcTBa COrJIaCHO CT. 6 

11 CT. 8 EBponeMcKoM KOHBeHUl111 1950 r. Ha npl13HaHI1e 11 I1CnOJIHeHl1e 

I1HocTPaHHhIx cy,n:e6HhIx peIIIeHI1M B POCCI1MCKOM eDe,n:epaUI1I1, ,n:JI~ l.Jero 

npOaHaJII1311pOBaHa npaKTI1Ka EBponeMcKoro cy,n:a no npaBaM l.JeJIOBeKa no 

3TOMY Bonpocy; 

• 	 BhI~BJIeHhI OCHOBHhIe TeH,n:eHUI1I1, onpe,n:eJI~lOlIJ,l1e B3aI1Mo,n:eMCTBl1e 

rocy,n:apcTB B ccpepe npl13HaHI1~ 11 I1CTIOJIHeHI1~ I1HocTpaHHhIx cy,n:e6HhIx 

peIIIeHI1M, a TaK)I(e C<P0PMYJIl1pOBaHhI TIpe,n:JIO)l(eHI1~ no 

cOBepIIIeHcTBOBaHl1lO POCCJ1MCKOrO 3aKOHo,n:aTeJIhCTBa B 3TOM OTHOIIIeHI1I1. 

B paMKax ,n:l1ccepTaUI1I1 aBTopoM I1CCJIe,n:OBaH 3Hal.II1TeJIhHhIM MaCCI1B 

npaBoBhIx 11 ,n:OKTPI1HaJIhHhIX I1CTOl.JHI1KOB, B TOM l.JI1CJIe HOpMaTI1BHhIe npaBOBhIe 

aKThI 11 cy,n:e6Ha~ npaKTI1Ka PeD, npaKTI1Ka EBponeMCKoro cy,n:a no npaBaM 

l.JeJIOBeKa 11 3apy6e)l(Hoe 3aKOHo,n:aTeJIhCTBO, l.JTO ,n:aeT Bce OCHOBaHI1~ 

KOHCTaTl1pOBaTh <pYH,n:aMeHTaJIhHhIM xapaKTep npOBe,n:eHHoro I1CCJIe,n:OBaHI1~. 

ABTOPOM CO6JIlO,n:eHhI Tpe60BaHI1~, npe,n:b~BJI~eMhIe K HaYl.JHOM HOBI13He 

,n:l1ccepTaUI1I1, BBI1,n:y Toro, l.JTO B pa60Te BnepBhIe B POCCI1MCKOM npaBOBOM HaYKe 

npOBe,n:eH KOMTIJIeKCHhIM aHaJI113 npaBOBoro peryJIl1pOBaHI1~ npl13HaHI1~ 11 

npI1Be,n:eHI1~ B I1CnOJIHeHl1e I1HOCTPaHHhIX cy,n:e6HhIX peWeHI1M B POCCI1MCKOM 

eDe,n:epaUI1I1 11 Bhl.lJ:BI1HyThI KOHKpeTHhIe npe,n:JIO)l(eHI1~ no COBepweHCTBOBaHl1lO 

TaKoro peryJIl1pOBaHI1~. 
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CTpYKTypa pa60TbI B ueJlOM cooTBeTcTByeT ue.II5IM H 3a,LJ,aqaM 

HCCJle,LJ,OBaHH5I. L(HccepTaUH5I COCTOHT H3 BBe,LJ,eHH5I, 06'be,LJ,HH5IlOlUHX 

BoceMb naparpacpOB, a TalOKe 6H6flHorpacpHqeCKOrO cnHCKa. Bo sseaeHHH 

aBTopoM 060CHoBbIBaeTc5I aKTYaflbHOCTb BbI6paHHOH TeMhI ,LJ,HCCepTaUHoHHoro 

HCCfle,LJ,OBaHHSI, aHaflH3HpyeTcSI CTeneHb ee pa3pa60TaHHoCTH, 

CPOPMYflHPYIOTC5I npe,LJ,MeT, H MeTO,LJ,bI HCCfle,LJ,OBaHHSI, 

onpe,LJ,efl5leTC5I ero TeOpeTHQeCKa5l, HopMaTHBHaSI H 3MnHpHQeCKa51 oCHoBa, 

H3flaralOTC5I BhIHOCHMble Ha 3alUHTY 

nOflO)KeHH5I, npe,LJ,JlO)KeHHSI no cOBeprneHcTBoBaHHIO ,LJ,eHcTBYlOlUero 

3aKOHO,LJ,aTeflbCTBa C006pa3HO BhIBO,LJ,aM aBTopa, TeOpeTHQeCKa51 H npaKTHQeCKa51 

3HaQHMOCTb npHBO,LJ,SITCSI CBe,LJ,eHHSI 0 ee anp06aUHl1. 

llepsan ['nasa nocBSIlUeHa ,LJ,eHCTBHIO CY,LJ,e6HbIX perneHHH B HHocTpaHHoM 

rocY,LJ,apCTBe. B nepsoM napazpafjJe aBTop 

rocY,LJ,apCTB B 06JlaCTH npH,LJ,aHH5I 06513aTeJlbHOH CHJlbI HHocTpaHHbIM cY,LJ,e6HbIM 

perneHH5IM. C 

3KCTeppHTOpHaflhHOrO ,LJ,eHCTBH5I CY,LJ,e6HbIX aKToB, CnpaBe,LJ,flHBO 

,LJ,Hc6aflaHC B npaBoBoM H nOflHTHQeCKOM nporpecce HapO,LJ,OB B 3noxy 

aHTHQHOCTH HCKfllOQaflH 3KcTeppHTopHanhHocTb. cOBpeMeHHoM MHpe Ha 

Me)K,LJ,YHapO,LJ,HO-npaBoBoM ypoBHe 06lUenpH3HaHHbIMH SIBJ15IIOTCSI npHHUHnbI 

BepxoBeHcTBa rocY,LJ,apCTBa Ha cBoeH TeppHTopHH H cYBepeHHoro paBeHcTBa 

rocY,LJ,apcTB. IOPHC,LJ,HKUHOHHhIX opraHoB 

O,LJ,HOrO rocY,LJ,apCTBa B ,LJ,PyroM rocY,LJ,apCTBe MO)KeT HMeTb MeCTO TOJlbKO C 

COrJlaCHSI <I>aKTHQeCKH TaKoe peaflH3yeTC5I B QeTblpex 

OCHOBHhIX cpopMax: 1) npHHY,LJ,HTeflbHoe HcnOflHeHHe HHocTpaHHbIx cY,LJ,e6HbIX 

2) 06CT05J:TeflbCTB, YCTaHOBJIeHHbIX 

HHOCTpaHHbIX CY,LJ,OM, BKfllOQaSI npeKpalUeHHe npoH3BO,LJ,CTBa HaUHOHaflbHbIM 

CY,LJ,OM HaflHQtlI1 HHocTpaHHoro CY,LJ,e6HOrO perneHH5I, BbIHeceHHoro Me)K,LJ,Y 

TeMH )Ke cTopoHaMH, 0 TOM )Ke npe,LJ,MeTe, no TeM )Ke 06cToSITeflbcTBaM; 3) 

npH3HaHHe JlHQHOrO B03HHKrnero Ha OCHOBaHHH HHocTpaHHoro 
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CY.LI.e6HOrO pellIeHluI; 4) rrpl13HaHl1e I1HOCTpaHHoro CY.LI.e6HOrO pellIeHI151 B 

KaLJeCTBe IOpl1.LI.I1LJeCKOrO ~aKTa. 

Bmopou napazpap rrOCB51meH rrpl1po.LI.e cY.LI.e6HOrO pellIeHI151 I1 ero 

.LI.eHCTBI1IO B rocY.LI.apCTBe BbIHeCeHI151, B KOTOPOM .LI.I1CCepTaHToM I1CCJIe.LI.YlOTC51 

.LI.OKTPI1HaJIbHbJe rrO.LI.XO.LI.bI K paCCMaTpl1BaeMoMY I1HCTI1TYTY. TaK, rrpl1H51TOe 

cY.LI.OM pellIeHl1e o6JIa.LI.aeT HeKoTopbIM .LI.YaJII13MOM: C O.LI.HOH CTOPOHbI, OHO JIl1llIb 

KOHCTaTl1pyeT HaJIl1LJl1e I1JII1 OTCYTcTBl1e cy6beKTl1BHOrO rpa~aHcKoro rrpaBa 

JIl160 orrpe.LI.eJI51eT rrpaBoBoH cTaTYc cy6beKTa rrpaBa; C .LI.pyroH CTOPOHbI, CY.LI.e6HOe 

pellIeHl1e 5lBJI51eTC51 BJIaCTHbIM npe.LI.rrI1CaHl1eM, a.LI.peCOBaHHbIM KOHKpeTHbIM JIl1uaM 

I1JII1 HeOrrpe.LI.eJIeHHoMY Kpyry JII1U, KOTOPOMY OHI1 06513aHbI CJIe.LI.OBaTb, eCJII1 

pellIeHl1e BCTyrrl1JIO B 3aKoHHYlO CI1JIy. Oco6oe BHI1MaHl1e .LI.I1CCepTaHT Y.LI.eJI51eT 

aHaJIl13Y rrOH51TI151 «3aKOHHM CI1JIa»: TaK, I1M rrpI1BO.LI.51TC51 Pa3JII1LJHble TOLJKI1 

3peHI151 Ha cO.LI.ep)l(aHl1e :noro TepMI1Ha. 

B LJaCTHOCTI1, K CBOHCTBaM 3aKOHHOH CI1JIbI, rro MHeHl110 aBTopa, OTHOC51TC51: 

Bo-nepBblx, Hel13MeHHOCTb pellIeHI151, TO eCTb HeB03MO)l(HOCTb ero OTMeHbI 

.LI.pyrl1M CY.LI.OM rrOCJIe I1CTeLJeHI151 CPOKOB 06)1(aJIOBaHI151, 3a I1CKJIIOLJeHl1eM 

3KCTpaOp.LI.I1HaPHbIX Cpe.LI.CTB 06)1(aJIOBaHI151; BO-BTOPbIX, HeonpOBep)l(l1MOCTb 

pellIeHI151, TO eCTb 06513aHHOCTb TpeTbl1X JII1U: CJIe.LI.OBaTb rrpe.LI.rrI1CaHI151M pellIeHI151 

I1 3anpeT Ha I1HOe TOJIKOBaHl1e HaJII1LJI151 I1JII1 OTCYTCTBI151 Y JII1u:a cy6beKTl1BHOrO 

rrpaBa; B-TPeTbI1X, npelO.LI.I1U:l1aJIbHa51 CI1JIa pellIeHI151, TO eCTb OTCYTCTBl1e 

Heo6xo.LI.I1MOCTI1 .LI.OKa3bIBaHI151 cpaKTOB CY.LI.e6HOrO pellIeHI151 B .LI.pyrl1X .LI.eJIax C 

YLJaCTl1eM Tex )I(e JII1U:; B-LJeTBepTbIX, I1CKJIIOLJI1TeJIbHOCTb pellIeHI151, 

rrO.LI.pa3YMeBalOma51, LJTO no O.LI.HOMY crropy .LI.OJI)I(HO I1MeTb MeCTO O.LI.HO CY.LI.e6HOe 

pellIeHl1e, pa3pellIalOmee ero rro cymeCTBY; B-n51TbIX, I1CrrOJIHI1MOCTb pellIeHI151, TO 

eCTb HaJIl1LJl1e npaBa y CTOPOHbI 06paTI1TbC51 K KOMrreTeHTHbIM opraHaM 

rOCY.LI.apCTBa, LJTo6bI pellIeHl1e 6bIJIO I1CrrOJIHeHO. 

B mpembeM napazpape .LI.I1CCepTaHT paCCMaTPI1BaeT .LI.eHCTBl1e Pa3JII1LJHbIX 

KaTerOpl1H I1HOCTpaHHbIX CY.LI.e6HbIX pellIeHI1H 3a rrpe.LI.eJIaMI1 rOCY.LI.apCTBa 

BbIHeCeHI151. flep6blU noonapa2pa¢ rrOCB51meH I1CCJIe.LI.OBaHI1IO I1HOCTpaHHoro 

CY.LI.e6HOrO pellIeHI151 KaK rrO.LI.TBep)l(.LI.eHI151 cy6beKTl1BHOrO rrpaBa, a TaK)I(e TeOp1111 

http:CY.LI.OM
http:cY.LI.OM
http:rrO.LI.XO.LI.bI
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npH06peTeHHhlx npaB. COrJIaCHO ):{aHHoMY no):{xo):{y cy):{e6HOe perneHHe 

paccMaTpHBaeTC5I KaK nO):{TBep)l():{eHHe cy6beKTl1BHOrO npaBa, npH06peTeHHoro B 

HHocTpaHHoM rocy):{apcTBe, cooTBeTcTBeHHo, ero cYlll.eCTBOBaHl1e 60JIee He 

MO)l(eT 6hITh nOCTaBJIeHO no):{ COMHeHHe HH O):{HHM CY):{OM MHpa H OHO 

aBTOMaTHlleCKH npH06peTaeT CBOHCTBa HCKJIIOLIHTeJIhHOCTH, npeIO):{Hll.HaJIhHOCTH 

H HeH3MeHHOCTH. 

Bo emopOM noiJnapazpa¢e paCCMaTpHBaeTC5I npOTHBOnOJIO)l(Ha51 TeOpl151, 

HCXO):{51ll1.a51 H3 npHpO):{hI HHOCTPaHHoro cy):{e6Horo perneHH5I KaK aKTa 

TeppHTOpl1aJIhHOrO BepXOBeHCTBa rocy):{apCTBa BhIHeCeHH5I. KaK cnpaBe):{JIHBO 

OTMeLIaeT ):{HccepTaHT, H3 ):{aHHoro no):{xo):{a CJIe):{yeT, LITO HHOCTpaHHoe cy):{e6Hoe 

perneHHe caMO no ce6e He 06JIa):{aeT 06513aTeJIhHOH CHJIOH 3a npe):{eJIaMH 

rocy):{apcTBa BhIHeCeHH5I. B ):{aHHOM cJT)'LIae ero npl13HaHHe (T.e. Ha):{eJIeHHe 

KaLIeCTBaMH aKTa oCYlll.eCTBJIeHl151 npaBocY):{H5I) CB5I3hIBaeTC5I C C06JIIO):{eHHeM 

Tpe60BaHHH, YCTaHOBJIeHHhIX 3aKOHo):{aTeJIhCTBOM rocy):{apcTBa 

MeCTOHaXO)l():{eHH5I ):{OJI)I(HHKa (ero l1MYlll.eCTBa). B Cl1JIY Toro, LITO npH3HaHHe 

paCCMaTpHBaJIOCh KaK orpaHHLIeHHe BepXOBeHCTBa rocy):{apCTBa B c~epe 

ocymeCTBJIeHH5I npaBOCY):{H5I, B ):{OKTpl1He YKa3hIBaJIOCh, LITO no):{06HhIe yCTynKH 

Me)l():{y rocy):{apCTBaMl1 ):{OJI)I(HhI 6hITh B3aHMHhIMl1. no :nOH npHLIHHe npH3HaHHe 

H HCnOJIHeHHe HHOCTpaHHhIX cy):{e6HhIX perneHHH HCTopHLIeCKH CB5I3hIBaJIOCh C 

HaJIHLIHeM Me)l():{YHapO):{Horo ):{orOBopa. 

Tpemu£i noiJnapazpa¢ co):{ep)l(HT corrOCTaBJIeHHe BhIrneYKa3aHHhIX 

):{OKTPHH, a TaK)I(e KPHTHKY ):{OKTPHHhI npH06peTeHHhIX rrpaB. nOCJIe):{H5I5I, C TOLIKH 

3peHH5I aBTopa, OCHOBhIBaeTC5I Ha HeKoppeKTHOM Te3Hce, rrOCKOJIhKY cy):{e6Hoe 

perneHHe BhlcTynaeT nO):{TBep)l():{eHHeM cnopHoro cy6beKTHBHoro npaBa B TOH 

cTeneHH, B KOTOPOH OHO 06JIa):{aeT 3aKoHHoH CHJIOH. nOCKOJIhKY HaJIHLIHe y 

cy):{e6Horo peWeHH5I 3aKoHHoH Cl1JIhI 06YCJIOBJIeHO TeM, LITO OHO BhIHOCHTC5I 

HMeHeM rocy):{apCTBa, OHO npe):{CTaBJI5IeT C060H HMeHHO aKT TeppHTOpHaJIhHOrO 

BepXOBeHCTBa. KpoMe Toro, ):{HccepTaHT KOHcTaTHpyeT OTCYTCTBl1e npH3HaHHoro 

BceMH ll.HBHJIH30BaHHhIMH Hapo):{aMH rrpHHll.Hna, npe):{nHChIBaIOllI.erO 

rocy):{apCTBaM 06ecrreLIHTh npH3HaHHe HHOCTPaHHhIX cy):{e6HhIX peweHHH. 
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LJemeepmblu noonapazpa¢ rrOCB5IllleH MHocTPaHHoMY cy)],e6HOMY pellleHMlO 

KaK MexaHM3MY rro)],TBep)l()],eHM5I cTaTyca JIMU. DpMMeHMTeJIbHO K <pM3MqeCKMM 

JIMuaM rrOH5ITMe rrpaBoBoro cTaTyca OXBaTbIBaeT BorrpocbI )]'eecrroco6HoCTM 

<pM3MqeCKOrO JIMua, a TaK)I(e B03HMKHoBeHHe, H3MeHeHHe H rrpeKpallleHHe 

po)],cTBeHHbIx oTHOlIleHHH:. B OTHOlIleHHH lOpH)],HqeCKHX JIHU rrOH5ITHe «cTaTYc» 

BKJIlOqaeT B ce651 Bce acrreKThI )],eecrroco6HoCTH lOpH)],HqeCKOrO JIHua, BKJIlOQa51 

H3MeHeHHe o6beMa )],eecrroco6HoCTM B pe3YJIbTaTe BbIHeCeHH5I HHocTPaHHoro 

cy)],e6Horo pelIleHH5I 0 6aHKpoTcTBe. AHaJIH3HPY51 POCCHH:CKOe 3aKOHo)],aTeJIbCTBO 

B paccMaTpHBaeMOH: c<pepe, )],HccepTaHT rrOJIaraeT Heo6xo)],HMhIM 

cKoppeKTHpoBaTh HeKoTopbIe cymecTBYlOlliHe HOPMbI: TaK, rrpe)],JIaraeTC5I 

)],orrycTMTh rrpH3HaHHe HHocTPaHHoro cy)],e6Horo pelIleHH5I, orrpe)],eJI5IlOllierO 

cTaTYc <pH3HQeCKOrO JIHua, rrpHH5ITOrO CY)],OM cTpaHbI, r)],e :no JIHUO 

)],OMHUHJIHpOBaHo, a He TOJIbKO CTPaHbI rpa)l()],aHCTBa. 

B n51mOM noonapazpa¢e HCCJIe)],yeTC5I HHOCTPaHHoe cy)],e6Hoe pelIleHHe KaK 

lOpH)]'HQeCKHH: <paKT HJIH rrpOH3BO)],HbIe rrOCJIe)],CTBM5I HHOCTpaHHoro cy)],e6Horo 

peWeHM5I. KaK OTMeQaeT aBTOp, B03HHKHOBeHHe rrpOM3BO)],HbIX rrOCJIe)],CTBHH: 

HHOCTPaHHoro cy)],e6Horo pelIleHH5I 06YCJIOBJIeHO ero rrpH3HaHHeM: HarrpHMep, 

npH3HaHHe HHocTpaHHoro cy)],e6Horo pelIleHH5I 0 paCTOp)l(eHHH 6paKa 

aBTOMaTHQeCKH BJIeQeT 3a co6oH: rrpeKpallleHHe rrpaBa o6meH: cOBMeCTHOH: 

co6cTBeHHocTH cyrrpyroB, a TaK)I(e rrpaBa rrOJIb30BaHH5I )l(HJIbIM rrOMellleHHeM. 

BMecTe C TeM, rrpM3HaHlie rrpoH3Bo)],HbIX rrOCJIe)]'cTBHH: HHocTPaHHoro cy)],e6Horo 

pelIleHH5I MO)l(eT HMeTb MeCTO H B CHJIY npe)],rrHcaHH5I HaUHOHaJIbHOH: 

KOJIJIH3HOHHOH: HOPMbI. 

lJem6epmbiu napazpap rrOCB5IllleH rrpH3HaHHlO H HCrrOJIHeHHlO 

HHocTPaHHbIx cy)],e6HbIx pelIleHHH:. B nepeoM noonapazpa¢e aBTOp aHaJIH3HpyeT 

co)],ep)l(aHHe rrOH5ITHe rrpH3HaHH5I HHOCTPaHHoro pelIleHH5I Hero rrpaBOBYlO 

rrpHpo)],y. B QaCTHOCTH, )],HccepTaHT 3aKJIJOQaeT, QTO rrpH3HaHHe HHOCTpaHHoro 

cy)],e6Horo pellleHH5I 06YCJIOBJIeHO )]'06POBOJIbHbIM OrpaHHQeHHeM BepXOBeHCTBa 

rocy)],apCTBa MeCTOHaXO)l()],eHlf51 )],OJI)I(HHKa B c<pepe OCYllleCTBJIeHH5I rrpaBOCY)],H5I. 

I1cCJIe)],Y5I )],OKTPlfHY H rrpaBorrpHMeHlfTeJIbHYlO rrpaKTHKY, aBTOp TaK)I(e 
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KOHCTaTl1pyeT, Y:TO npl13HaHI1e I1HOCTpaHHoro cY)1.e6HOrO peWeHI151 , ITO 06meMY 

rrpaBI1JIY, rrpe)1.CTaBJI5IeT C060M Ha)1.eJIeHl1e ero TeMI1 KaqeCTBaMI1 aKTa 

ocymeCTBJIeHI151 rrpaBocY)1.I151, KOTOPbIMI1 06JIa)1.aeT peWeHl1e Hall.110HaJIbHOrO 

cY)1.a. Bo emopoM noonapazpape COOTHOC5ITC5I I1HCTI1TYTbI rrpl13HaHI151 11 

11CrrOJIHeH 1151 I1Hoc'IpaHHoro peWeHI151. C TOqKI1 3peHI151 aBTopa, aHaJII13 

)1.eMcTBYlOmero POCCI1MCKOrO 3aKOHO)1.aTeJIbCTBa CBI1)1.eTeJIbCTByeT 0 TOM, QTO 

rrpl13HaHI1e I1HOC'IpaHHOrO CY)1.e6HOrO peWeHI151 He 51BJI5IeTC5I rrpe)1.nOCbIJIKOM 

(He06xo)1.I1MbIM) YCJIOBl1eM ero npI1HY)1.I1TeJIbHOrO I1CrrOJIHeHI151. ,L.{JI5I Ha)1.eJIeHI151 

I1HOC'IpaHHoro peWeHI151 CBOMCTBOM I1CKJIlOQI1TeJIbHOCTI1 )1.0CTaTOQHO O)1.HOrO 

JII1Wb Me)l()1.YHapO)1.HOrO )1.0rOBOpa C YQaCTl1eM POCCI1I1 , TO eCTb npI1QI1HHO

CJIe)1.CTBeHHa51 CB5I3b Me)l()1.y rrpl13HaHI1eM I1HOCTpaHHoro CY)1.e6HOrO peWeHI151 11 

ero I1CrrOJIHeHl1eM, ITO MHeHl1lO )1.I1CCepTaHTa, OTCYTCTByeT. 

Bo BTOpOU rJlaBe aBTOp orrpe)1.eJI5IeT rrpaBOBble OCHOBaHl151 rrpl13HaHI151 11 

I1CrrOJIHeHI151 I1HOC'IpaHHbIX CY)1.e6HbIX peWeHI1M B P<l>. COrJIaCHO BbIBO)1.aM, 

113JIO)l(eHHbIM aBTopOM B nepBOM rJIaBe 11CCJIe)1.0BaH 1151, I1HOCTpaHHoe cY)1.e6HOe 

peWeHl1e caMO ITO ce6e He 06JIa)1.aeT 06513aTeJIbHOH CI1JIOH 3a npe)1.eJIaMI1 

rocY)1.apCTBa BbIHeCeHI151, a npl106peTaeT ee B CI1JIY rrpI13HaHI151. Pa3BI1Ba51 

)1.I1CCepTaHT rrpe)1.JIaraeT nOCJIe)1.0BaTeJIbHO 

rrpOaHaJII1311pOBaTb rrpaBoBble OCHOBaHI151 TaKoro rrpI13HaHI151. llep6blU napazpap 

rrOCB5ImeH )1.0rOBopy 11 3aKoHY KaK npaBoBbIM OCHOBaHI151M rrpl13HaHI151 

I1Hoc'IpaHHblx CY)1.e6HbIX peWeHI1H B P<l>. 

ABTop BepHo YKa3bIBaeT, QTO HaJIl1Ql1e Me)l()1.YHapO)1.HOrO )1.0rOBOpa I1JII1 

cpe)1.epaJIbHOrO 3aKOHa BblcTyrraeT rrpe)1.Bapl1TeJIbHbIM YCJIOBl1eM rrpl13HaHI151 11 

I1CrrOJIHeHI151. ITpl1 3TOM Y rocY)1.apCTBa OTCYTcTByeT 06513aHHocTb rrpl13HaHI151 B 

CI1JIY Me)l()1.YHapO)1.HbIX cOrJIaWeHI1H «06mero xapaKTepa», QTO rrO)1.TBep)l()1.aeTC5I 

aHaJII130M I1HOC'IpaHHOH CY)1.e6HOH rrpaKTI1KI1. KpoMe Toro, )1.I1CCepTaHToM 

06CT05lTeJIbHO aHaJIl13l1pyeTc5I Te311C 0 rrOCJIe)1.CTBI151X OTKa3a OT KOHll.errll.1111 

Me)l()1.YHapO)1.HOrO )1.0rOBOpa 11 cpe)1.epaJIbHOrO 3aKOHa KaK e)1.I1HCTBeHHblx 

rrpaBoBblx oCHOBaHI1H )1.JI5I rrpl13HaHI151 11 I1CnOJIHeHI151 I1Hoc'IpaHHblx peWeHI1H. 

CaM no ce6e TaKOH OTKa3, ITO MHeHl1lO aBTopa, B03MO)l(eH 11 He rrOBJIeQeT 

http:CCJIe)1.0B
http:BbIBO)1.aM
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cy~ecTBeHHoro ypoHa )])UI 3a~I1TbI rrpaB 11 3aKOHHbIX I1HTepeCoB POCCl1i1cKI1X 

JII1U, eCJII1 6y'[(eT cOrrpOBO)l(,[(aTbC5I BBe,[(eHl1eM rrpaBI1JI 0 KOHTpOJIe KOMrreTeHUI1l1 

I1HOCTpaHHoro cy,[(a B ueJI5IX 06eCrreyeHI151 rrpaB POCCI1HCKI1X rpa)l(,[(aH COrJIaCHO Y. 

1 CT. 47 KOHCTI1TYUI1I1 P<I>. 

Bmopoii napazpap rrOCB5I~eH rrp"HulrraM Me)l('[(YHapo'[(HoH Be)l(JII1BOCTI1 11 

B3al1MHOCTI1 KaK OCHOBaHI151M ,[(JI5I rrp"3HaHI51 I1HocrpaHHblx cy,[(e6Hblx pe1lleHI1H. 

B nep60M noiJnapazpa¢e OCHOBHoe BHI1MaHl1e y,[(eJI5IeTC5I rrpl1HUl1rry 

Me)l('[(YHapo,[(HoH Be)l(JII1BOCTI1. ABTop CYI1TaeT, YTO Me)l(,[(YHapO,[(Ha51 Be)l(JII1BOCTb 

He MO)l(eT CYI1TaTbC5I HI1 Me)l('[(YHapO,[(HbIM 06bILIaeM, HI1 06~I1M rrp"HulrrOM 

rrpaBa, rrp"3HaHHbIM BCeMI1 UI1BI1JII130BaHHbIMI1 Hapo,[(aMI1. B Me)l(,[(YHapO,[(HOM 

rrpaBe ,[(aHHoe rrOH5ITl1e I1CrrOJIh3yeTC5I ,[(JI5I 0603HayeHI151 Tex 06hIKHOBeHI1H, 

KOTOPbIM rocy,[(apCTBa '[(06POBOJIbHO CJIe'[(YIOT 113 C006pa)l(eHI1H 3TI1KeTa, 

y'[(06CTBa, a TaK)Ke B ueJI5IX rro,[('[(ep)l(aHI151 '[(06pococe'[(CKI1X OTH01lleHI1H, 113 yero 

CJIe,[(yeT, YTO Me)l(,[(YHapO,[(Ha51 Be)l(JII1BOCTb He 06JIa,[(aeT I1MrrepaTI1BHbIM 

xapaKTepOM. KaK B crpaHax KOHTI1HeHTaJIbHOH CeMbl1, TaK 11 B CI1CTeMe 06~ero 

rrpaBa paCCMaTpl1BaeMbIH I1HCTI1TYT He I1MeeT KOHKpeTHoro, YHI1BepCaJIhHO 

rrp"3HaHHOro rrpaBOBoro co,[(ep)l(aH 1151, B CI1JIY Yero, rro MHeHl110 ,[(I1CCepTaHTa, 

rrp"3HaHle I1HocrpaHHbIX cy,[(e6HbIX pe1lleHl1H Ha OCHOBaHl1l1 rrpl1HUl1rra 

Me)l('[(YHapO'[(HOH Be)l(JIl1BOCTl1 rrpe,[(CTaBJI5IeT C060H 01lll160LIHOe 51BJIeHl1e. 

Bmopou noiJnapazpa¢ aBTOp rrOCB5I~aeT rrpl1HUl1rry B3al1MHOCTl1, 06pa~a51 

BHl1MaHl1e Ha CJIe,[(ylO~ee: rro,[( B3al1MHOCTblO Ha,[(JIe)l(l1T rrOHI1MaTb TaKOH rro,[(xo,[( 

K perYJIl1pOBaHl1lO B3al1Mo'[(eHCTBl151 C l1HOCTpaHHhIMl1 rocy,[(apCTBaMI1, rrpl1 

KOTOPOM rrp113HaHl1e l1 I1CrrOJIHeHl1e l1HOCTpaHHhIX cy,[(e6HbIX pe1lleHl1H 

,[(orrYCKaeTC5I JIl11llb rrpl1 YCJIOBI1l1, eCJIl1 B rocy,[(apCTBe l1X BbIHeCeHl151 ,[(orrYCKaeTC5I 

npl13HaHl1e l1 l1CrrOJIHeHl1e pe1lleHl1H CY,[(OB rocy,[(apCTBa, r,[(e l1Crrpa1lll1BaeTC5I 

npl13HaHl1e 11 I1CrrOJIHeHl1e. Hal160JIee yaCTO peYb l1,[(eT 0 3aKOHHOH B3aI1MHOCTl1 

(CM., Hanpl1Mep, <1>3 «0 HeCOCT05lTeJIbHOCTl1 (6aHKpoTcTBe)>». npl1 3TOM 

,[(l1CCepTaHTOM BbIHOCI1TC5I rrpe,[(JIO)l(eHl1e 06 l13MeHeHl111 ,[(eHcTBYJO~l1X Ha 

cero'[(H5I1llHI1H ,[(eHb HOPM: TaK, aBTOp nOJIaraeT B03MO)l(HbIM l1 ueJIeC006pa3HbIM 

l13MeHl1Tb POCCl1HCKOe 3aKOHo,[(aTeJIhCTBO B rrOJIb3Y rrepexo,[(a K OTKPblTOMY 
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pe)l(MMY npM3HaHM5I M MCnOJIHeHI151 MHocYpaHHblx cy,a:e6Hblx perneHMH, a MMeHHO 

,a:onYCTMTb, LITO npM3HaHMe I1HOCTpaHHoro cy,a:e6Horo perneHM5I B P<l> ,a:OJI)I(HO 

MMeTb MeCTO npM YCJIOBMM co6mo,a:eHM5I Ype60BaHMH, YCTaHOBJIeHHbIX CT. 412 

fITK P<l> M CT. 244 AITK P<l>, T.e. B OTCYTcTBMe Me)l(,a:YHapo,a:Horo ,a:oroBopa MJIM 

B3aMMHOCTM. 

B mpembeM napazpafjJe ,a:MccepTaHT MCCJIe,a:yeT KOHBeHI.].MIO «0 3aIlJ,MTe 

npaB LIeJIOBeKa M OCHOBHbIX cBo6o,a:» 1950 r. KaK OCHOBaHMe npM3HaHM5I M 

MCnOJIHeHM5I MHocYpaHHblx cy,a:e6Hblx perneHMH B P<l>. B POCCMHCKOH ,a:oKYpMHe 

cYIlJ,ecTByeT TOLIKa 3peHM5I, COrJIaCHO KOTOPOH o6513aHHocTb rocy,a:apcTBa 

o6ecneLIMTb npM3HaHMe M MCnOJIHeHMe MHocYpaHHblx cy,a:e6Hblx perneHMH 

06YCJIOBJIeHa npe,a:nMcaHM5IMI1 EBponeHcKoH KOHBeHU:MM 1950 r. ABTop, 

aHaJIM311pY51 perneHM5I ECrrq, npMxo,a:MT K 3aKJIIOLIeHMIO, LITO B pYCJIe 

I1ocTaHOBJIeHM5I I1JIeHYMa BepXOBHoro Cy,a:a P<l> OT 27.06.2013 .N2 21 

co,a:ep)l(aHMe npaB M CBo6o,a:, npe,a:ycMoTpeHHblx 3aKoHo,a:aTeJIbCTBOM POCCMHCKOH 

<l>e,a:epaU:MM, ,a:OJI)I(HO onpe,a:eJI5ITbC5I C YLIeToM co,a:ep)l(aHI151 aHaJIOrMLIHbIX npaB M 

cBo6o,a:, pacKpbIBaeMoro EBponeHcKMM Cy,a:OM npM npMMeHeHMM KOHBeHU:MM 11 

I1POTOKOJIOB K HeH. I1PM 3TOM B CJIYLIae KOJIJIl13MM POCcMHcKoe 3aKOHo,a:aTeJIbCTBO 

no,a:JIe)l(MT npl1MeHeHI1IO JIMrnb B TOM CJIYLIae, Kor,a:a MM YCTaHaBJIMBaeTC5I 60JIee 

BbICOKMH ypOBeHb 3aIlJ,MTbI npaB LIeJIOBeKa, LIeM EBponeHCKOH KOHBeHU:l1eH 1950 r. 

y!3 ,a:aHHoro 06CT05lTeJIbCTBa npoMcTeKaeT npMOpl1TeT nOCTaHOBJIeHMH 

EBponeHcKoro cy,a:a no npaBaM LIeJIOBeKa, BbIHeceHHblX B OTHorneHMM MHbIX 

rocy,a:apcTB, Ha,a: nOJIO)l(eHM5IMI1 POCcMHcKoro 3aKOHo,a:aTeJIbCTBa. 

CJIe,a:yeT OTMeTMTb BbICOKI1H HaYLIHbIH ypoBeHb pa60TbI ,a:I1CCepTaHTa: 

M3JIO)l(eHHble B ,a:MccepTaU:HoHHoM HCCJIe,a:OBaHMM BbIBO,a:bI npe,a:cTaBJI5IIOTC5I B 

u:eJIOM nOCJIe,a:OBaTeJIbHbIMM M 06ocHoBaHHbIMM. ,[{MccepTaU:MIO A .A. KOCTMHa 

xapaKTepM3yeT JIOrHLIHOCTb M3JIO)l(eHM5I M rJIy6MHa BbIBO,a:OB, KOMnJIeKCHbIH, 

aHaJIMTMLIeCKMH H TBopLIecKMH no,a:xo,a: K aHaJIM3Y Me)l(,a:YHapo,a:HbIX aKTOB M 

HaU:MOHaJIbHOrO 3aKOHo,a:aTeJIbCTBa, LIaCTb 113 KOTOPbIX npe,a:CTaBJIeHa 

MCKJIIOLIMTeJIbHO Ha aHrJIMHCKOH 513bIKe. K LIMCJIY 6e3YCJIOBHbIX ,a:OCTOMHCTB 

pa60TbI OTHOCMTC5I Bceo6'beMJIIOIlJ,MH aHaJIM3 cy,a:e6HOH npaKTMKH, KOMnJIeKCHOe 
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OCMbICneHl1e I1HCTI1TYTOB rrpl13HaHI1}l 11 I1CrrOnHeHI1}l I1HOCTPaHHbIX CY.l1.e6HbIX 

peWeHI1H, a TaK)f{e rrpe.l1.nO)f{eHl1e CPYH.l1.aMeHTMbHbIX 11, B OCHOBHOM, BOrrnOTI1MbIX 

B )f{113Hb 113MeHeHI1H B .l1.eHCTBYlOlll.ee 3aKOHO.l1.aTenbCTBO. )J;I1CCepTaHTOM 

ccpopMynl1pOBaHbI TeOpeTl1qeCKI1e rrOnO)KeHI1}l, KaqeCTBeHHO .l1.0rrOnH}l1Olll.l1e 

CYlll.eCTByIOlll.l1e HayqHble 3HaHI1}l B .l1.aHHOH ccpepe, KOTopble, BHe BC}lKOrO 

COMHeHI1}l, MorYT 6bITb I1CrrOnb30BaHbI .l1.n}l .l1.MbHeHWI1X HaYQHbIX 113bICKaHI1H. 

TIp11 rrO.l1.rOTOBKe I1CCne.l1.0BaHI1}l I1CrrOnb30BaH COBpeMeHHbIH rrOH}lTI1HHbIH 

arrrrapaT, QTO rrO.l1.QepKI1BaeT rny6HHY 11 OCHOBaTenbHOCTb rrpopa60TKI1 TeMbI 

.l1.11CCepTaIJ.l1l1. 

Hap}l.l1.Y C rrOnO)f{I1TenbHOH OIJ.eHKOH pe3ynbTaToB .l1.I1CCepTaIJ.110HHOrO 

11CCne.l1.0BaH11}l rrpe.l1.CTaBn}leTC}l He06xo.l1.I1MbIM BbICKa3aTb P}l.l1. Kpl1TI1QeCKI1X 

3aMeQaHI1H: 

1. B rro.l1.rraparpacpax 1-3 rrepBoro rraparpacpa rrepBoH rnaBbI .l1.I1CCepTaHT 

paccMaTPI1BaeT COOTHOWeHl1e aHrno-caKCOHCKOH 11 KOHTI1HeHTMbHOH MO.l1.eneH 

rrpI13HaHI1}l 11 I1CrrOnHeHI1}l I1HOCTpaHHblx peWeHI1H. C TOQKI1 3peHI1}l aBTopa, 

.l1.oKTpI1Ha rrpH06peTeHHblx rrpaB OCHOBbIBaeTC}l Ha HeKoppeKTHoM Te311ce 06 

06}l3aHHOCTI1 rOCY.l1.apCTB rrpH3HaBaTb I1HOCTPaHHble CY.l1.e6Hble peWeHI1}l. B :nOH 

CB}l3H rrpe.l1.CTaBn}leTC}l He06xo.l1.I1MbIM YTOQHI1Tb 11 .l1.0rrOnHHTenbHO 

aprYMeHTHpOBaTb cne.l1.yIOlll.ee: COBpeMeHHa}l TPaKToBKa TeOp1111 rrpI106peTeHHblx 

rrpaB I1CXO.l1.I1T 113 3KCTeppHTopHMbHOCTI1 CYlll.eCTBOBaHH}l cy6'beKTI1BHbIX rrpaB, 

rrpI13HaHHbIX CY.l1.0M O.l1.HOH lOp11 C.l1.11 KIJ.11 11 , TOr.l1.a KaK rrpl13HaHI1e I1HOCTpaHHoro 

peWeHI1}l nI1Wb rrpl1.l1.aeT eMY CBOHCTBO I1CrrOnHI1MOCTI1. BMeCTe C TeM, He BrronHe 

}lCHO, KaKHM 06pa30M OTCYTCTBHe rrpl13HaHI1}l peWeHI1}l B .l1.pyroH lOPI1C.l1.I1KIJ.1111 

HHBMI1.l1.l1pyeT cy6'beKTHBHoe rrpaBO, YCTaHOBneHHoe CY.l1.0M rrepBOH 

lOPI1C.l1.I1KIJ.I1I1. TIpe.l1.rrOnO)KI1M, QTO cY.l1. O.l1.HOrO rOCY.l1.apCTBa OTKa3bIBaeT B 

rrpl13HaHI111 peWeHI1}l CY.l1.a .l1.pyroro rOCY.l1.apCTBa, CCbIJ1a}lCb Ha rry6nl1QHbIH 

rrop}l.l1.0K : 3TO 03HaQaeT, QTO rrOCne.l1.CTBI1}l rrpl13HaHI1}l TaKOrO peWeHH}l rrOBneKYT 

HapyweHl1e cpYH.l1.aMeHTMbHbIX OCHOB rrpaBa BToporo rOCY.l1.apCTBa. O.l1.HaKO caM 

rro ce6e TaKOH OTKa3 He nl1waeT nl1IJ.o I1MelOlll.erOC}l y Hero cy6'beKTI1BHOrO rrpaBa. 

http:rrop}l.l1.0K
http:CY.l1.0M
http:CY.l1.0M
http:cne.l1.yIOlll.ee
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2. Ha CTp. 157-172 MCCJIe)J.OBaHIUI aBTOp nO)J.po6HO aHaJIM3MpyeT 

Me~)J.YHapo)J.H~ Be~JIMBOCTb KaK OCHOBaHMe )J.JI~ npM3HaHM~ M MCnOJIHeHM~ 

MHocTPaHHblx cY)J.e6Hblx perneHMM, npMXO)J.~ K 3aKJIlOqeHMIO 0 TOM, qTO 

npM3HaHMe MHOCTpaHHbIX perneHMM Ha OCHOBaHMM Me~)J.YHapO)J.HOM Be~JIMBOCTM 

npe)J.CTaBJI~eT C060M, no CYTM, ornM6oqHOe ~BJIeHMe. B KaqeCTBe OCHOBaHMM )J.JI~ 

TaKoro BbIBO)J.a aBTOp YKa3blBaeT, B qaCTHOCTM, HeB03MO~HOCTb paCCMaTpMBaTb 

3TOT MHCTMTYT B KaqeCTBe o6lIl,ero npHHIJ.Mna npaBa, npM3HaHHoro BceMM 

IJ.MBMJIM30BaHHbIMM HapO)J.aMM, BeCbMa orpaHMqeHHOe 

Me~)J.YHapO)J.HoM Be~JIMBOCTM B aHrJIHMCKOM )J.OKTPMHe M KOHTMHeHTaJIbHOM 

npaBe, n03MIJ.MIO pMa MCCJIe)J.OBaTeJIeM 0 6eCCMbICJIeHHOCTM )J.aHHoro TepMMHa. 

KpoMe Toro, )J.MccepTaHTOM npOTMBonOCTaBJI~eTC~ npM3HaHMe MHOCTpaHHoro 

perneHM~ Ha OCHOBe Me~)J.YHapO)J.HoM Be~JIMBOCTM M C06JIIO)J.eHMe npe)J.nMcaHMH 

CT. 309 rITK P<l> M 241 rTIl{ P<l>. BMecTe C TeM, HeCOCTO~TeJIbHOCTb )J.aHHoro 

MHcTMTYTa aBTopoM aprYMeHTMpoBaHa B He)J.ocTaTOqHOH CTeneHM. CaMo no ce6e 

cYlIl,eCTBOBaHMe npMHIJ.Mna Me~)J.YHapo)J.HoM Be~JIMBOCTM He 03HaqaeT 

06~3aHHOCTM rocy)J.apCTBa PYKOBO)J.CTBOBaTbC~ MM B HapyrneHMe co6CTBeHHbIX 

MMnepaTMBHbIX HOpM - HanpOTMB, OHO, npM C06JIIO)J.eHMM npOqMX KpMTepMeB 

npM3HaHM~ M npM HaJIMqMM Pa3YMHOH M 060CHOBaHHOH npaBOBOH Heo6xo)J.MMOCTM 

n03BOJI~eT npM3HaTb MHOCTPaHHoe perneHMe. 

3. L(MccepTaHTOM He )J.OKa3aHO, nOqeMY OTKa3 OT Me~)J.YHapO)J.Horo 

)J.orOBopa B KaqeCTBe e)J.MHCTBeHHoro npaBOBoro OCHOBaHM~ npM3HaHM~ M 

MCnOJIHeHM~ MHOCTPaHHbIX CY)J.e6HbIX perneHMH M nepexo)J. K B3aMMHOCTM 

HenpeMeHHO nOBJIeqeT Y)J.JIMHeHMe CPOKOB CY)J.e6Horo pa36MpaTeJIbCTBa M 

YBeJIMqeHMe np0IJ.eCCYaJIbHbIX M3)J.ep~eK. 

4. HeJIb3~ B nOJIHOH Mepe COrJIaCMTbC~ C Te3MCOM aBTopa 0 nepexo)J.e K 

«OTKPbITOMY pe~MMY» npM3HaHM~ M MCnOJIHeHM~ MHocTPaHHblx cY)J.e6Hblx 

perneHMM. CaMo no ce6e C06JIIO)J.eHMe npe)J.nMcaHMH CT. 412 rITK P<l> M CT. 244 

ATIK P<l> C TOqKM 3peHM~ C06JIIO)J.eHM~ npaB M 3aKOHHbIX MHTepeCOB Bcex CTOPOH 

cnopa He Mo~eT ~BJI~TbC~ )J.OCTaTOqHbIM OCHOBaHMeM )J.JI~ npM3HaHM~ M 

MCnOJIHeHM~ MHOCTPaHHoro perneHM~. HeCJIO~HO npe)J.CTaBMTb ce6e cMTyaIJ.MIO, 
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npl1 KOTOPOH. YKa3aHHble HOPMbI npou:eccyaJIbHbIX KO,LJ,eKCOB, BKJIlOqaSl HOpMy 0 

ny6JmqHOM nOpSl,LJ,Ke, C06JIlO,UaIOTCSI, O,UHaKO peWeHI1S1 I1HOCTpaHHbIX CY,LJ,OB HOCSIT 

HenpaBOBOH. XapaKTep 11 HanpaBfleHbI Ha npl1ql1HeHl1e YIUep6a O,LJ,HOH. 113 CTOPOH 

cnopa, TaK KaK IOPI1C,LJ,I1KU:I1S1 npl1HSlTI1S1 peWeHI1S1 CI1CTeMaTl1qeCKI1 He 

06eCneQ11BaeT CnpaBe,LJ,fll1BOe 11 6ecnp11CTPaCTHoe paCCMOTpeHl1e ,LJ,efl. «OTKPbITbIH. 

pe)J(I1M» npl13HaHI1S1 11 I1cnOflHeHI1S1, C HaWeH. TOQKI1 3peHI1S1, Tpe6yeT OT 

HaU:110HaJIbHOrO cy,LJ,a He TOflbKO YCTaHOBfleHI1S1 OTCYTCTBI1S1 <P0PMaJIbHbIX 

OCHOBaHI1H. ,LJ,flSl OTKa3a B np113HaH1111 11 I1cnOflHeHI1I1, HO 11 <pYH,LJ,aMeHTaJIbHOH. 

ou:eHKI1 Toro, HaCKOflbKO npl1HSlBwaSi peweHl1e IOPI1C,LJ,I1KU:I1S1 06eCneQ11BaeT 

C06flIO,LJ,eHl1e CTaH,LJ,apTOB OTnpaBfleHI1S1 npaBOCY,LJ,I1S1, QTO MO)J(eT npl1BHeCTI1 B 

CY,LJ,e6HYIO npou:e,LJ,ypy ,LJ,OnOflHI1TeflbHbIH. nOflI1TI1QeCKI1H. KOHTeKCT 11 K QeMY 

POCCI1H.CKaSi CY,LJ,e6HaSl. CI1CTeMa, no MHeHI1IO MHorl1X 11CCfle,LJ,OBaTefleH. , Ha 

CerO,LJ,HSlWHI1H. ,LJ,eHb He rOTOBa. 

5. Te311C aBTopa, BbI,LJ,Bl1raeMbIH. B nOflO)J(eHI1I1 NQ 9, BblHOCI1MOM Ha 

3aIUl-ITY, 0 TOM, QTO OTKa3 B np113HaH1111 11 I1cnOflHemm I1HOCTPaHHoro CY,LJ,e6HOrO 

peweHI1S1, paCCMaTp11BaeMbIH. ECfIlI KaK BMewaTeflbCTBO B npaBO fll1u:a Ha 

CnpaBe,LJ,fll1BOe pa3611paTeflbCTBO, 03HaQaeT B03MO)J(HOCTb npl13HaHI1S1 B POCCI1I1 

I1HOCTpaHHoro peweHI1S1 B OTCYTCTBl1e Me)J(,LJ,YHapO,LJ,HOrO ,LJ,OrOBOpa, eCfll1 

C06flIO,LJ,eHbI TPe60BaHI1S1 CT. 412 [IlK P<l> 11 CT. 244 ATIK P<l>, HY)J(,LJ,aeTCSI B 

,UonoflHI1TeflbHOH. aprYMeHTaU:l1l1. B QaCTHOCTI1, Heo6xo,LJ,I1MO nOSlCHI1Tb, nOQeMY 

BbICKa3aHHaSi ECfIlI n0311U:I1S1 MO)J(eT nOBflel.J:b CTOflb <pYH,LJ,aMeHTaJIbHble 

113MeHeHI1S1 B POCCI1H.CKOH. npaBonpl1MeHI1TeflbHOH. npaKTI1Ke B ,LJ,aHHOH. c<pepe. 

B 3aKflIOQeH11e cfle,LJ,yeT OTMeTI1Tb, QTO ,LJ,I1CCepTaU:l1oHHoe I1CCfle,LJ,OBaHl1e 

A.A. KocTI1Ha npe,LJ,CTaBflSleT co6oH. pe3YflbTaT cepbe3Horo Tpy,LJ,a 11 rfly6oKoro 

aHaJI113a paccMaTPI1BaeMblx npo6fleM. 113flo)J(eHHble Bblwe 3aMeQaHI1S1, a TaK)J(e 

<pOPMaJIbHble HeTOQHOCTI1, I1MeIOIUl1e MeCTO B ,LJ,I1CCepTaU:I111, B u:eflOM He SlBflSlIOTCSI 

cy:w.eCTBeHHbIMI1 11 He YMeHbwaIOT HaYQHOH. u:eHHOCTI1 pa60TbI, He Bfll1S1IOT Ha ee 

06:w.yIO rrOflO)J(I1TeflbHYIO Ou:eHKY BBI1,LJ,y aKTYaJIbHOCTI1 TeMbI 11CCfle,LJ,OBaH 11S1, ero 

HaYQHOH. HOBI13HbI, HeOp,LJ,I1HapHOCTI1 11 npaKTI1QeCKOH. 3HaQ11MOCT11 BbIBO,LJ,OB. 

OCHOBHble nOflO)J(eHI1S1, CO,LJ,ep)J(a:w.l1ecSi B ,LJ,I1CCepTaU:1111 , Hawfll1 OTpa)J(eHl1e B 
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ny6JU1KaUl151X aBTOpa B BI1,Ue HayqHhIX CTaTeH. ABTOpecpepaT COOTBeTcTByeT 

co,Uep:>KaHI1IO ,UI1CCepTaUI10HHOfO I1CCJIe,UOBaHI151. TIpe,UCTaBJIeHHa51 

,UI1CCepTaUI10HHa51 pa60Ta nOJIHOCThIO COOTBeTcTByeT KpI1Tepl151M, KOTOPhIM 

,UOJI:>KHhI OTBeqaTh ,UI1CCepTaUI1I1 Ha COI1CKaHl1e yqeHOH CTeneHI1 KaH,UI1,UaTa HayK, 

113JIO:>KeHHhIM B n. 9-10 TIOJIO:>KeHI151 0 npl1cy:>K,UeHI1I1 yqeHhIX cTeneHeH, 

YTBep:>K,UeHHofo TIocTaHOBJIeHl1eM TIpaBI1TeJIhCTBa P<l> N2 842 OT 24 CeHT5I6p51 

2013 f. (c 113M.) «0 nOp5l,UKe rrpl1cy:>K,UeHI151 yqeHhIX cTeneHeH», a ee aBTOp 

AJIeKcaH,Up AJIeKCeeBHq KOCTI1H, 6e3YCJIOBHO, 3aCJIY:>KI1BaeT rrpHCBOeHI151 yqeHOH 

CTeneHI1 KaH,UI1,UaTa IOpl1,Ul1qeCKI1X HayK no CrreUHaJIhHOCTI1 12.00.03. 

fpa:>K,UaHcKoe npaBo; rrpe,UnpHHI1MaTeJIhCKOe rrpaBo; ceMeHHoe rrpaBO; 

Me:>K'uYHapO,UHoe qaCTHOe npaBo. 

·~,L.I.~b 3aBep5IIO 
HAIlner 

http:12.00.03

