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npH HHcTHTYTe 3aKOHO)J,aTeJIhCTBa H 

cpaBHHTeJIhHOrO npaBOBe)J,eHHH npH IIpaBHTeJIhcTBe 

POCCHHcKoH~e)J,epaUHH 

OT3hIB Ha )J,HccepTaUHIO 
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«IIpaBoBhle OCHOBaHHH npH3HaHHH H HCnOJIHeHHH HHocTpaHHhlx 

cY)J,e6Hhlx perneHHH B POCCHHCKOH ~e)J,epaUHH» 

no CneUHaJIhHOCTH 12.00.03 - rpam,uaHcKoe npaBO; 

npe)J,npHHHMaTeJIhCKOe npaBO; ceMeHHoe npaBo; 

Mem,uYHapo)J,Hoe qaCTHOe npaBO 

BonpOChI npI13HaHI151 11 npI1Be)].eHI151 B I1CnOJIHeHI1e I1HOCTPaHHhIX cy)].e6Hhlx 

perneHI1H B POCCI1HCKOH <l>e)].epaUI1I1 51BJI5llOTC5I Ba:lKHhIMI1 )].JI5I POCCI1HCKOH 

lOpI1)].I14eCKOH HayKI1 11 npaKTI1KI1. B nOCJIe)].Hl1e rO)].hI POCCI1HCKl1e Cy)].hI Bce 

4aIlJ,e npl13HalOT 11 npl1BO)J.5lT B I1CnOJIHeHl1e I1HocTpaHHhle cy)].e6Hhle perneHI151 

)].a)l(e 11 B OTCYTCTBl1e Me)l()J.YHapO)].Horo )].orOBopa Me)l()J.y POCCl1eH 11 

rocy)].apCTBOM, B KOTOPOM perneHl1e BhIHeceHO, PYKOBO)].CTBY5lCh npl1 3TOM 

npl1HUl1nOM B3aI1MHOCTI1. O)].HaKo B Bonpoce 0 TOM, MO)l(HO JII1 npl13HaTh 11 

rrpl1BeCTI1 B I1CrrOJIHeHl1e B POCCI1I1 I1HOCTpaHHoe cy)].e6Hoe peWeHl1e B 

OTCYTCTBl1e Me)l()J.YHapo)].Horo )].oroBopa Bce eIlJ,e OCTaeTC5I Heonpe)].eJIeHHocTh. 

OHa CB5I3aHa KaK C 3aKOHHOCThlO TaKoro OCHOBaHI151 )].JI5I rrpl13HaHI151 11 

rrpI1Be)].eHI151 B I1CnOJIHeHl1e I1HOCTpaHHhIX cy)].e6HhIX peWeHI1H, KaK 

B3aI1MHOCTh, TaK 11 CO CJIO)l(HOCThlO )].OKa3hIBaHI151 B3al1MHOCTI1 B Ka)l()].OM 

KOHKpeTHOM CJIY4ae. Heonpe)].eJIeHHOCTI1 ~aCTHI1KaM Me)l()J.YHapO)].HhIX 

3KOHOMI14eCKI1X npaBOOTHOWeHI1H )].o6aBJI5IeT 11 TO, 4TO B3aI1MHOCTh, )].a)l(e 

eCJII1 OHa 11 cymecTByeT Ha MOMeHT Ha4aJIa cy)].e6Horo pa36I1paTeJIhCTBa, 
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MO)l(eT OTCyrcTBoBaTb B MOMeHT npI13HaHIDI I1 npI1Be)],eHI151 B I1CnOJIHeHI1e 

I1HOCTpaHHOrO perneHI151. 

B CBOeM pa60Te aBTOp no)]'p06HO I1cCJIe)],yeT YKa3aHHble Bblwe Bonpocbl I1 

npI1Xo)],I1T K BbIBO)],Y 0 TOM, IfTO B3aI1MHOCTb He MO)l(eT CJIY)I(I1Tb OCHOBaHI1eM 

)],JI5I npI13HaHI151 I1 npI1Be)],eHI151 B I1CnOJIHeHI1e B POCCI1I1 I1HOCTpaHHbIX 

cy)],e6HblX perneHI1M, eCJII1 3TO np5lMO He npe)],YCMOTpeHO 3aKOHOM. 

B IfaCTHOCTI1, no MHeHI1lO aBTopa, nOCKOJIbKY He Bce CTpaHbI npI1)],ep)l(I1BalOTC5I 

n03I1QI1I1 06 06513aTeJIbHOCTI1 I1CnOJIHeHI151 I1HOCTpaHHbIX cy)],e6Hblx peWeHI1M B 

oTcyrcTBI1e Me)l()l,YHapo)],Horo )],oroBopa (B KaIfeCTBe npI1Mepa aBTOp npI1BO)],I1T 

HOpBerI1lO, ,n:aHI1lO I1 I1Hble rocy)],apCTBa), TO OTcyrcTByeT Me)l()l,YHapO)],HbIM 

06blIfaM, B CI1JIY KOToporo rocy)],apCTBa )],OJI)I(HbI 6bIJII1 6bI I1CnOJIH5ITb 

I1HOCTpaHHble peWeHI151. 

TaK)I(e, no MHeHI1lO aBTopa, 06513aHHOCTb I1CnOJIH5ITb peWeHI151 He CJIe)],yeT I13 

npI1HQI1na B3aI1MHOrO COTpy)],HI1IfeCTBa rocy)],apCTB, YCTaHOBJIeHHOrO B, 

IfaCTHOCTI1, B TIpeaM6yJIe YCTaBa OOH, nOCKOJIbKY 3TO npOTI1BOpeIfI1JIO 6bI 

)],pyrOMY npI1HQI1ny - cysepeHHoro paBeHcTBa rocy)],apcTB. 

ABTop TaK)I(e nOJIaraeT, IfTO Me)l()l,YHapO)],HbIM )],orOBOp MO)l(eT CJIY)l(I1Tb 

OCHOBaHI1eM )],JI5I npI13HaHI151 I1 npI1Be)],eHIDI B I1CnOJIHeHI1e I1HOCTpaHHoro 

cy)],e6Horo peWeHI151 TOJIbKO B TOM CJIyqae, eCJII1 3TO np5lMO npe)],YCMOTpeHO B 

COOTBeTCTBYIOw:eM Me)l()l,YHapO)],HOM )],orOBope. ,n:orOBopbI )l(e 06w:ero 

xapaKTepa, KaK, HanpI1Mep, COrJIaWeHI1e 0 napTHepCTBe I1 COTpy)],HI1IfeCTBe 

Me)l()],y POCCI1MCKOM <l>e)],epaQI1eM I1 EC 1994 r., OCHOBaHI1eM )],JI5I npI13HaHI151 I1 

npI1Be)],eHI151 B I1CnOJIHeHI1e I1HocTpaHHblx peWeHI1M CJIY)l(I1Tb He MO)l(eT. 

TI03I1QI151 aBTopa no YKa3aHHbIM Bblwe BonpocaM 51BJI5IeTC5I )],I1CKYCCI10HHOM -

KaK cnpaBe)],JII1BO OTMeIfaeT aBTOp, B COBpeMeHHOM JOpI1)],I1IfeCKOM HaYKe 

BbICKa3bIBalOTC5I pa3Hble MHeHIDI no 3TI1M BonpocaM, a POCCI1MCKa51 cy)],e6Ha51 
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npaKTI1Ka H)J,eT no nYTI1 np113HaHI151 perneHI1H Ha OCHOBaHl111 B3aI1MHOCTI1. 

O)J,HaKO n0311QI151 aBTopa xoporno aprYMeHTl1pOBaHa, nO)J,TBep)K)J.eHa CChIJIKaMI1 

Ha I1HOCTPaHHoe 3aKOHO)J,aTeJIhCTBO, )J,OKTPI1HY 11 l1Hhle I1CTOqHI1KI1, 11 

pe3YJIhTaThI npOBe)J,eHHoro aBTopOM 11CCJIe)J,oBaH1151 HeCOMHeHHO 

npe)J,CTaBJI5IlOT 60JIhrnylO HayqHYlO 11 npaKTl1qeCKYlO QeHHOCTh. 

3aCJIY)l(I1BaeT OT)J,eJIhHOrO ynoMI1HaHI151 n03HQI151 aBTopa, OCHOBaHHa51 Ha 

nOCTaHOBJIeHl111 ECrrq no )J,eJIY "MaK)J,OHaJIh)J, npOTI1B <l>paHQI1I1" 2008 r., B 

KOTOPOM ECrrq YKa3aJI, QTO HeB03MO)l(HOCTh l1CnOJIHeHI1.51 BO <l>paHQI1I1 

I1HOCTPaHHoro cY)J,e6Horo perneHI151 51BJI5IeTC5I HapyrneHl1eM npaBa Ha 

cnpaBe)J,JII1BOe cY)J,e6Hoe pa36I1paTeJIhCTBO, YCTaHOBJIeHHOe n. 1 CT. 6 

KOHBeHQl111 "0 3alll.I1Te npaB QeJIOBeKa 11 OCHOBHhlX CB060)J,". ABTop npl1Xo)J,I1T 

K BhIBO)J,Y 0 TOM, QTO, XOT5I ::no nOCTaHOBJIeHl1e 11 He KaCaeTC5I 

Henocpe)J,CTBeHHO POCCI1I1, OHO )J,OJI)l(HO YQI1ThIBaThC5I POCCI1HCKI1MI1 CY)J,aMI1 

npl1 pa3perneHI1I1 aHaJIOrl1QHhIX )J,eJI npl1MeHI1TeJIhHO K npl13HaHI11O 11 

npl1Be)J,eHl1lO B I1CnOJIHeHl1e I1HOCTPaHHhIX CY)J,e6HhIX perneHI1H (T.e. )J,aHHa51 

npaBOBa51 n0311UI151 51BJI5IeTC5I 06513aTeJIhHOM )J,JUI POCCI1HCKI1X CY)J,OB COrJIaCHO n. 

2 IloCTaHOBJIeHI151 OT 27.06.2011 IlneHYMa BC P<l> NQ 21). 

ABTop nO)J,BepraeT Kpl1TI1Ke KOHQenQl1lO E)J,I1HOrO rpa)K)J.aHCKoro 

npoQeccYaJIhHOrO KO)J,eKca 2014 r., np5lMO npe)J,ycMaTPI1BalOllI.YlO BBe)J,eHl1e B 

POCCI1HCKOe 3aKOHO)J,aTeJIhCTBO B3al1MHOCTI1 KaK OCHOBaHI1.5I )J,JUI npl13HaHI151 11 

npI1Be)J,eHI151 B I1CnOJIHeHl1e l1HOCTpaHHhlx cY)J,e6Hhlx perneHI1H, 11 nOJIaraeT, QTO 

He06xo)J,I1MO YCTaHOBI1Th TaK Ha3hIBaeMhIH "OTKPhIThIH pe)l(I1M" npl13HaHI151 11 

npI1Be)J,eHI151 B I1CnOJIHeHl1e (TO eCTh Kor)J,a MO)l(eT 6hITh npl13HaHO 11 npl1Be)J,eHO 

B I1CnOJIHeHl1e JI1060e I1HOCTPaHHoe CY)J,e6Hoe perneHl1e, npl1 YCJIOBI1I1, QTO OHO 

6Y)J,eT OTBeQaTh TPe60BaHI151M CT. 412 rIlK P<l> I1JII1 CT. 244 ATIK P<l». TaKYlO 

n0311Ql1lO aBTOp 060CHOBhIBaeT, B QaCTHOCTl1, TeM, QTO YCTaHOBJIeHl1e 

TPe60BaHI1.5I 0 B3al1MHOCTI1 He OKa3hIBaeT BJII151HI151 Ha nOJII1TI1KY I1HOCTPaHHhIX 

rOCY)J,apCTB OTHOCI1TeJIhHO npl13HaHI151 11 npI1Be)J,eHI151 B I1CnOJIHeHl1e 
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POCCl-Ii1cKHX peWeHHH, HO npH 3TOM C03)l.aeT 3Ha4HTeJIbHble TPY)l.HOCTH JIHlJ,aM, 

06pall(alOll(HMC5I 3a npH3HaHHeM H npHBe)l.eHHeM B HCnOJIHeHHe (KOTOpble 

BblHY)f()l.eHbI HeCTH 3Ha4HTeJIbHble BpeMeHHble H cpHHaHCOBble 3aTPaTbI Ha 

)l.OKa3bIBaHHe HaJIH4H5I B3aHMHOCTH). AprYMeHTalJ,IDI no 3TOMY Bonpocy 

)l.eTaJIbHO npopa60TaHa aBTopOM. B 4aCTHOCTH, aBTOp 06pall(aeT BHHMaHHe Ha 

HaMeTHBwYlOC5I B nOCJIe)l.Hee BpeM5I TeH)l.eHlJ,HlO nepeXO)l.a OT npaBHJIa 

B3aHMHOCTH Ha "OTKPbITbIH pe)f(HM" (Ha npHMepe HcnaHHH, illBeHlJ,apHH H 

MaKe)l.OHHH), a TaK)f(e npOBO)l.HT nO)l.p06HbIH aHaJIH3 CY)l.e6HOH npaKTHKH, B 

TOM 4HCJIe H caMOH He)l.aBHeH, OTHOCHTeJIbHO HCnOJIHeHH5I POCCHHCKHX 

CY)l.e6HbIX peweHHH 3a Py6e)f(OM. 

TIO)f(aJIYH, O)l.HHM H3 HeMHorHX BonpOCOB, KOTOPbIH Mor 6bI 60JIee nOJIHO 6bITb 

paCKpbIT aBTopOM, 5IBJI5IeTC5I TO, KaK npH YCTaHOBJIeHHH OTKpbITOrO pe)f(HMa 

06ecne4HTb 3all(HTY OT HCnOJIHeHHJl B POCCHH HHOCTpaHHbIX peweHHH, 

npHHJlTblX HHOCTPaHHbIMH CY)l.aMH XOT5I H C CPOPMaJIbHbIM C06JIlO)l.eHHeM 

npOlJ,eCCYaJIbHbIX npaB yqacTHHKOB cY)l.OnpOH3BO)l.CTBa, HO CO)l.ep)f(all(HX 

rpy6eHwHe HapyrneHH5I B OlJ,eHKe cpaKTOB H npHMeHeHHH npaBa. YCTaHOBJIeHHe 

OTKpbIToro pe)f(HMa C)l.eJIaeT B03MO)f(HbIM HCnOJIHeHHe B POCCHH peweHHH, 

npHH5ITbIX CY)l.aMH CTPaH C OTHOCHTeJIbHO HeBbICOKHMH CTaH)l.apTaMH 

OTnpaBJIeHH5I npaBOCY)l.H5I, 4TO, C yqeToM HeB03MO)f(HOCTH nepeCMOTpa 

peweHIDI no CYll(eCTBY B COOTBeTCTBHH CO CT. 412 rTIK PcI> H CT. 244 ATIK PcI>, 

C03)l.aeT 04eBH)l.Hble PHCKH 3JIoynoTPe6JIeHHH. 

B CBeTe BbIWeH3JIO)f(eHHOrO nOJIaralO, 4TO )l.HCCepTalJ,HOHHa5I pa60Ta no TeMe 

«TIpaBoBble OCHOBaHH5I npH3HaHH5I H HCnOJIHeHH5I HHOCTPaHHbIX CY)l.e6HbIX 

peweHHH B POCCHHCKOH cI>e)l.epalJ,HH» BbInOJIHeHa Ha BbICOKOM 

npocpeCCHOHaJIbHOM ypOBHe H COOTBeTcTByeT Tpe6oBaHli5IM, npe)l.b5IBJIJleMbIM 

TIOJIO)f(eHHeM 0 nOp5I)l.Ke npHCY)f()l.eHHJl yqeHblx CTeneHeH (B T.4. n. 9), 

YTBep)f()l.eHHbIM TIocTaHOBJIeHHeM TIpaBHTeJIbCTBa PcI> OT 24.09.2013 r. N2 842, 

a ee aBTOp KOCTHH AJIeKCaH)l.p AJIeKCeeBH4 - npHCY)f()l.eHIDI yqeHoH CTeneHH 
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KaH)l,I1)l,aTa lOpl1)l,WleCKI1X HayK no Cne~mlJlhHOCTI1 12.00.03 - «fpa)K)l,aHCKoe 

npaBO; npe)l,npl1HI1MaTeJIhCKOe npaBO; ceMeMHoe npaBo; Me)J()l,YHapO)l,HOe 

lJaCTHOe npaBo». 

ITapTHep lOpl1)l,l1lJeCKOH qmpMhI 

Clifford Chance CIS Limited, 

KaH)l,I1)l,aT lOpI1.L(l1lJeCKI1X HaYK 

125047,r.~ocKBa,yJI.faweKa,)l,.6. 

TeJI. +74952585050 

E-mail.Timur_Aitkulov@CliffordChance.com-+--+-+-.t:"7.-~;r 

~ CeHT5f6p5f 2018 r. 
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