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BBenenne

CornacHo Konuernuu BHenrHel nmonutuku Poccutickoit @enepanuu,
yrBepxkneHHo#t Ilpesumentom Poccuiickoit @enepanuu 12 despans
2013 r. (1. 4 pazna. 1), oqHOI M3 OCHOBHBIX 1ieJIel ITaBHBIX BHELIHEOJUTU -
YECKUX YCUJIUIA SIBJISIETCS BCECTOPOHHSIS 3alllUTa MPaB U 3aKOHHBIX UHTE-
pPECOB POCCUICKUX Tpax/iaH, B TOM YMCJIe ITpaB POCCUNCKUX TpaxIaH, Ha-
XOISIIIMXCSI 32 PYOEsKOM.

OngHUM 13 HampaBJIEHUIA MPAaBOBOrO 00ECIIeUYEeHU 3aJauu 110 COACCT-
BUIO KONU(MUKALIMU U TPOrPECCUBHOMY Pa3BUTUIO MEXTYHAPOIHOTO YacT-
HOTO MpaBa, UX eAMHOOOPA3HOMY TOJKOBAHUIO U IPUMEHEHUIO SIBJISIETCS
MpaBoOBOE PEryJIMpoOBaHUE BHEIOTOBOPHBIX O0S3aTEJbCTB POCCUMCKUX
IOPUIMYECKUX JIUIL U TPaxKaaH Mo JAejiaM ¢ ydacTUeM MHOCTPaHHBIX JIUIL
WJIY TI0 JIeJIaM, CBSI3aHHBIM C TEPPUTOPUEN NHOCTPAHHBIX TOCYAAPCTB.

AKTyanbHOCTb MCCJIENOBAHUSI KOJJU3UOHHBIX BOMPOCOB BHEIO-
TOBOPHBIX 00513aTeJIbCTB 00YCI0BIEHA Pa3BUTUEM UHTETPALIMOHHBIX MPO-
1IECCOB B 9KOHOMUKE IOCYIapCTB, COLMATbHOI aKTUBHOCTBIO HACEJCHUS,
AKTUBU3ALMEN MPOLECCOB MUTPALIUM TPaXKIaH Pa3HbIX CTPaH. YUaCTUIUCh
cly4yau, KOrja BpeJOHOCHbIE COOBITHS TPOMCXOST B OAHOM CTpaHe, a UX
pe3yJIbTaThl MPOSBIAIOTCH B APYrOd WM JaXe B HECKOJIbKMX CTpaHax.
[IprMepoM MOXKET CIYXKUTb HEOOXOAMMOCTb BO3MELLEHUS TOTEPIIEBILNAM
yuiep6a, TPUUUHEHHOTO KPYMHBIMU 3KOJOTUUYECKMMU KaTacTpodamu,
TPOUCHIEAIINMY B TIOCJIeHEe BpeMsi. BOSHUKAIOT U BOTIPOCHI, CBSI3aHHBIE
C BO3MeEIIIeHUEM BpeJa, MPUINHEHHOTO MOTPEOUTENSIM HETOCTATKAMU TO-
BapoB, TPOU3BEACHHBIX B APYruX cTpaHax. Bo3pacraer uncio ciyyaeB BO3-
MEUIEHUS Bpeaa, CBI3aHHOTO C JOPOXHO-TPAHCIIOPTHBIMU MPOUCIIECT-
BUSIMU 3a TIpe/ieJIaMu CTpaHbl MoTeprieBuiero. Bece 3To npuBoaUT K 00bEK-
TUBHBIM U3MEHEHUSIM OTHOILIEHUI, BOSHUKAIOIIUX U3 BHEIOTOBOPHBIX
TPaHCTPAHUYHBIX 00S13aTEIbCTB.

BHenoroBopHblie 00513aTenbCTBA 001a0aI0T ONIPEAeIeHHON cenudu-
KOI U OBOJIbHO pa3HOPOAHbI. OCHOBHBIMU BUAAMU BHEJOTOBOPHBIX 00~
3aTeJIbCTB SIBJISIIOTCST 00513aTe/IbCTBA, BOZHUKAIOIIWE U3 TPUYMHEHUS Bpeaa
(nenuxTel). I[Toayuyunau pacnpocTpaHEHUEe OTHOCUTEJIbHO HOBbBIE BHUIbI
BHEJOTOBOPHBIX 00513aTe/IbCTB: BO3HUKAIOIIIME BCIEICTBUE HEN0OPOCOBE-
CTHOI KOHKYPEHIIMU U OTpaHUYEHMST KOHKYPEHIIMM; HETOOPOCOBECTHOTO
BENIEHUsI MIEPErOBOPOB O 3aKIIOYEHUU TIOTOBOPA; U3 MPUYMHEHUS Bpeaa
BCJIEJICTBUE HEJOCTATKOB TOBapa, pabOThl UJIU YCJIYyTH; BCIEACTBUE HEOC-
HOBATEJIbHOTO OOOTaILEHHUS.



10 Beenenne

AKTyaJIbHOCTh MCCJIEIOBAaHUS IOBBIIIACTCS U B CBSI3M C TEM, YTO B
2013 r. 6bL1a IpOBeeHa pedhopMa TpakIaHCKOrO MpaBa, B XOAe KOTOPOil
BOIIPOCAM MEXKIYHApOIHOTO YaCTHOTO TpaBa yIeJeHO 3HAYNTEIbHOEe BHM -
MaHue. @egepanbHbiM 3aKOHOM OT 30 ceHTssops 2013 1. Ne 260-D3
«O BHeceHNM U3MEHEHMIT B YacThb TpeThio I'paxknmaHckoro konekca Poccuii-
ckoit Meneparum» (nanee — 3akoH Ne 260-D3) BBeeH Psifl HOBBIX KOJLIM-
3MOHHBIX HOPM, a TaKKe YTOUHEHA pelaKIIns IeicTBYIOIINX HopM. Tak,
MOSIBUJIMCh HOBEJIJIbI, KOTOPBIMU paclliMpeHa 3alluTa CTOPOH M0 CIiopam
OTHOCHUTEJIbHO 00513aTe/ILCTB, BOSHMKAIOIIIMX BCJIEACTBUE HETOOPOCOBECT-
HOTO BeIeHUS TIepeTOBOPOB O 3aKIIOUCHUM TOTOBOPOB. Pacimpeno mpu-
MEHEHNE TTPUHIINIIA aBTOHOMUWH BOJIU CTOPOH IJIsT 00S13aTeIbCTB, BO3ZHU-
KamolIUX BCAEACTBUE MPUYMHEHMS Bpela U HEOCHOBATEeILHOTO oboralie-
HUS.

B nmuTepaType BompocaM BHEIOTOBOPHEIX 00S13aTEILCTB YACISIOCH OTI-
peneneHHoe BHMMaHue. OqHaKO UcClIeI0BaHuUs TPOBOIMINCH IPUMEHU-
TEJIbHO K OTHEIFHBIM BIIaM 00513aTe/IBCTB, Yallle BCero K Aeankram. Kpome
TOTO, OTCYTCTBYIOT MOHOTpaduIecKre padoThl, B KOTOPBIX aHATU3UPOBa-
JICh Obl HOBBIE TTOJIOXKeHUsT 3akoHa Ne 260-D3. B HacTos11eM Mccae10Ba-
HUM BOIIPOCHI BHEIOTOBOPHBIX 00513aTEIbCTB U3YYalOTCSI KOMILJIEKCHO C
Y4eTOM HOBOT'O 3aKOHOAATEJIbCTBRA.

B MoHorpaduu aHanu3npyroTCcs IeMCTBYIOIIEE POCCUIICKOE 3aKOHOIa -
TEJIbCTBO, MTPAKTHKa €T0 MPUMEHEHUSI, 3aKOHOIATEILCTBO OTACIbHBIX MHO-
CTPaHHBIX TOCYIAPCTB, JOKTPUHA, B YaCTHOCTH CTpaH EBpoOIBI 1 «<HagHa-
LIMOHAJIBHOTO» €BPOIEICKOro MpaBa, a TakKe MEeXKIyHapPOIHbIE TOTOBOPHI,
peryaupylomye BHEIOTOBOPHBIC 00513aTe/IbCTBA B MEXKIYHAPOIHOM YacT-
HOM mpaBe. B paboTe paccMOTpeHBI aKTyaJbHbIe TPOOJAEMBI C Y4ETOM CO-
BPEMEHHBIX TCHICHITUIA.

[TpoBeneHHOe KcclienoBaHKE CTABUT CBOEH 3amaueii criocoObCTBOBATh
YKPEIUICHUIO TTPaBOBOI OCHOBBI YYACTHSI POCCUMCKUX IOPUINISCKUX U (DU~
3UYCCKUX JIUII B MEXKIYHAPOIHBIX SKOHOMUYCCKUX U APYTUX OTHOIICHUSIX,
COKEHUTO CITOCOO0B COOTBETCTBYIOIIETO PETYINPOBAHUS C IIOIXOTAMM,
MPUHSATHIMUA B 3aKOHOMATEIbCTBE OONBIIMHCTBA CTPaH U B MEXAYHAPOI-
HBIX aKTax.

HccrenoBanne BeJIOCh TPUMEHHUTEIBHO K Ha3BaHHBIM BBIIIIC OTIEThb-
HBIM BUJaM BHEIOTOBOPHBIX 00513aTEJIbCTB.

OCOOEHHOCTH PETYIMPOBAHUS BHEAOTOBOPHEIX 00S13aTEJIBCTB B MEXKIY -
HapOIHOM YaCTHOM IpaBe 3aKJIHYaloTCsl B TOM, UTO 3[€Ch B PaBHOI CTe-
TeHU TIPUMEHUMBI ¥ MEXIYHApOIHBIC TOTOBOPHI, U BHYTPEHHEE 3aKOHO-
nIateabcTBO. [Ipy 3TOM Hamo MMETh B BUY, YTO KOJTM3MOHHASI HOPMa MO-
XKeT OTChUIATH HE TOJIBKO K POCCUIMCKOMY, HO M K MHOCTpaHHOMY ITIpaBy,
YTO MPUBOAUT K HEOOXOMUMOCTHU TPUMEHEHUsI HOPM HE3HAKOMOTO CYIbsIM
MHOCTPAHHOTO 3aKOHOAATEJbCTBA, B CBSA3M C UeM Ha MpaKTUKe HEPEIKO

Bsenenue 11

BO3HMKAIOT ONpeNeeHHbIe 3aTpyaHeHud. [103TOMY U3ydeHre u npuMeHe-
HHE 3aKOHOIATEIbCTBA MHOCTPAHHBIX TOCYIAPCTB B pacCMaTpUBaeMOIi 00-
JTacTH 0COOEHHO BaxkHO. OMHOM M3 BaXKHEUIIINX ITPOOJIEM BHEIOTOBOPHBIX
00513aTeILCTB ¢ MHOCTPAHHBIM 3JIEMEHTOM, KaK M BCETO MEXKIyHAapOITHOTO
YaCcTHOTO TIpaBa, SIBJISIETCST TAKXKEe COOTHOIICHUE ACUCTBHUSI HOPM MEKIY-
HapOIHBIX JOTOBOPOB M HAIIMOHAJILHOTO 3aKOHOJATEIbCTBA. Mcxonsd u3
3TOr0, UCCJIeI0BaHUE BEJOCh C YYETOM COOTHOIIEHUST Ha3BaHHBIX MCTOY-
HUKOB.



I'nmasa 1
O0s3aTe1bCTBa, BOBHUKAIONINE U3 IPHYMHEHUS Bpeaa,
B MEXKIYHAPOJAHOM YACTHOM IIpaBe

1. JIoKTpHHA 0 KOJLIM3HOHHBIX HOPMAX O MpaBe,
nojIeXKAaneM NPUMEHEHHIO K I€TMKTHBIM 0043aTeJIbCTBAM,
0CJI0KHEHHBIM HHOCTPAHHBIM 3JIEMEHTOM

Yray6ieHre poleccoB 9KOHOMUYECKON MHTeTpallui, MUTpallMy Ha-
ceJIeHUsI, yBeJIMIeHe 00BEeMOB MEXKITYHAPOIHBIX TIEPEBO30K, MOSIBICHUE U
pa3BUTHE HOBBIX TEXHOJIOTUI OOBEKTUBHO BEAYT K YBEIMICHUIO KOJTMICCT-
Ba CIIOPOB, CBSI3aHHbIX C 00s13aTeIbCTBAMU U3 IIPUYMHEHUS Bpeaa, OCI0X-
HEHHBIX UHOCTPaHHbBIM 3jieMeHTOM. [103TOMY B HacTosiiliee BpeMsl IIPaBo-
BOE peryJMpoBaHue KOJIM3UiA 3aKOHOB 00 00s13aTe/IbCTBAX, BOZHUKAIOIINX
BCJICICTBUE IPUYMHEHMS Bpea, SIBJISIETCSI aKTyaIbHOM ITPOOIEMOIA.

TpanuiMoHHO K 00s13aTebCTBAM 13 MIPUYMHEHUS Bpeda, OCIOXKHEH-
HBIM MHOCTPaHHBIM 3JIEMEHTOM, IIPUMEHSIIACh KOJUIM3MOHHAs ITPUBSI3Ka
«3aKOH MecTa MpUYMHeHus Bpeaar». Tak, A. H. MakapoB yka3biai: «Co-
[JIAaCHO €IMHOMYIIHOMY Ha KOHTMHEeHTe EBpOTIbl MHEHUIO COBPEMEHHOM
JIOKTPUHBI, pa3aesseMOMY U CyNeOHOM MPaKTUKOI, 00s13aTeIbCTBEHHBIE
MIPaBOOTHOIIICHUSI, UMEIOIIEe CBOMM OCHOBAaHWEM TIpaBOHAPYIIIEHUS, 00-
CYXIAIOTCSI 110 3aKOHY MecTa coBeplueHus: npapoHapyiieHus (lex loci
actus). 9To eAMHOAYIINE HAYYHOM MBICU B IPOIILIOM HAPYLIEHO ObLIO
nuib BextepoM u CaBUHBY, KOTOPbIE IIpeajiaraan HOIYMHSITh OCHOBAHHbBIE
Ha HapylIeHUsIX 00s13aTeIbcTBa 3aKOHY cyna (lex fori)... B nureparype, Ha-
YMHAasi CO BTOPOi1 1ojioBUHBI XIX B., MogunHeHNEe 00s13aTeIbCTBA, OCHOBAH-
HOTO Ha IpaBOHAPYIIEHUH, 3aKOHY MeCTa YYMHEHUS [IPABOHAPYIIICHUS HE
BO30YKIaeT yKe COMHEeHMII»!. DTO mosoxeHue 06110 BocnpuHaTo Kogek-
coM MexayHapoaHoro yactHoro npasa (Kogekcom ByctamanTe) ot 20 heB-
paist 1928 1.2, KOTOPBIN MpeACcTaBsIeT cO00 MePBYI0 MEKAYHAPOIHO-
MPaBOBYIO KOAM(DUKAIINIO MEXITyHAPOIHOTO YacTHOTO TpaBa. CorjiacHo
cT. 167, 168 Konmekca 00s13aTe/IbCTBa, BO3HUKAIOIIME U3 MPECTYIIICHUI WU
TpaBOHAPYIICHUH, PETYIUPYIOTCS TEM K€ 3aKOHOM, UTO U MTPECTYTIICHUE
WM TIpaBOHApPYIIeHNE, N3 KOTOPBIX OHM BO3HUKJIIN; 00513aTeIbCTBA, BO3-
HUKIIIWE U3 AeUCTBUIA WIK YITyILIEHUI, COBEPIIEHHBIX BUHOBHO WJIX 110 He-

I Makapos A. H. OcHoBHbIE Hauaa MeXIyHapoIHOro mpasa. M., 2005. C. 115—116.
2 Pycckuii epeBoji cM.: MeXIyHapoIHOe YacTHOe MpaBo. MHOCTpaHHOE 3aKOHOIATE b-
CTBO / cOCT., Hay4. pen., A. H. XKuavyos, A. U. Mypanos. M., 2001. C. 748—798.

1. Z[CI[I/IKTHBIG O6H33.TCJTBCTB3., OCJIO2KHCHHBIE MHOCTPaHHBIM 3JIEMEHTOM 13

OpeXKHOCTH, KOTOPBIC HE HAKa3yeMBI 110 3aKOHY, PErYIUPYIOTCS 3aKOHOM
MecTa IMPOMCXOXIEHUS HEOPEKHOCTU WU BUHBI, KOTOPbIE MMPUBEJIN K BO3-
HUKHOBEHUIO 00513aTEJIbCTB.

B 1948 r. M. Bonbd ormeuan: «Ecam Bo Bcex cTpaHax MpUMEHUMOE
MpaBoO 3aBUCUT OT “KOMOMHHUPOBAHHOIO IEHCTBUSI” 3aKOHA MeCTa COBEp-
eHust npaBoHapyiieHus (lex loci delicti) u 3akoHa cyzaa (lex fori), To npo-
ITOPIIHSI, B KOTOPOI COOTBETCTBYIOIIAS 3HAUMMOCTD KaXKIOU M3 3TUX HOPM
IMPUHUMAETCS BO BHUMaHUE, B KaXKIOM CTpaHe pa3indHa»!.

®paHIry3ckast JOKTpUHa B cepenrHe XX B. UCXOMJIA U3 TOTO, UTO Jie-
JIMKTHI PETYJIMPYIOTCS 110 3aKOHY MeCTa COBEPIICHUS ITpaBOHAPYIIICHUSI?,
Kak ykaszbiBan A. [1uiie, oTBETCTBEHHOCTh 32 HEITPaBOMEPHbIE ACUCTBUS
OLIEHMBAETCS M0 3aKOHY MECTa COBEPILICHUSI®.

3aKoHOIaTeNIbHBIC aKTHl PsANa CTpaH yCTaHABIMBAIN HECOOXOIMMOCTh
MMPUMEHSTh 3aKOH MECTa COBEPIICHMUS ITPaBOHAPYIIICHUS B OTIPEIeICHHBIX
COYETaHMSIX C HallMOHATbHBIM 3akOHOM. CoracHo cT. 12 BBogHoro 3akoHa
Kk ['epmMaHCcKOMY TpaxgaHcKoMy yinoxeHuto (naisee — I'TY) B pepakuunu
1896 ., eciv repMaHCKUI TPaXKIAHUH COBEPILLIII 3a TPAHULIEH HETIO3BOJICH-
HbIC IEMCTBUSI, eMYy HE MOTIJIY MPEAbSBISTHCS TPeOOBAHMS, TIPEBLIIIAIOIINC
Te, KOTOPbIE MOTJIM OBITh MPEAbIBICHBI IO TePMAHCKUM 3aKOHaM. Takum
00pa3oM, OTBETCTBEHHOCTh T€PMaHCKOr0 TpaXkJaHUHA HACTyIasa, eCJid OHa
BO3HMKAJIa TT0 3aKOHY MeCTa IPUYMHEHMS Bpeaa 1 IT0 3aKOHY Cyaa, T. €. II0
repmaHckoMmy 3akoHy. Kak ormeuas JI. Paane, eciu repmaHCKUid rpaxaa-
HUH COBEPLUWI AEJIUKT 32 TPAHULIEN, CYyIbd JOJDKEH IPUMEHUTD JBa ITPaBO-
TopsiIKa: B TIEPBYIO 04Yepeb NHOCTPAHHBIN, BO BTOPYIO — I'e€pMaHCKMUIA.
Cratbs 12 gBIsI71aCh CIIEUATBHON OrpaHMYUTEILHO OTOBOPKOIL®.

AHTIMiicKas JOKTpUHA U cyneOHas MpakTUKa 3aHMMaIu 0COOYI0 MO3U-
LIVIO B OTHOIICHUM 00SI3aTeILCTB U3 MIPUIMHEHHUS Bpeaa, OCIOXKHEHHBIX
WHOCTpaHHBIM 27ieMeHTOM. Tak, M. Bonbd, xapakTepusyst aHIJIMICKYIO
cucteMy, ykasbiBall: «CylIecTBYIOT ITPaBOBbIE€ CUCTEMBI, B KOTOPHIX OTHO-
menue Mexny lex loci delicti u lex fori mepeBepHyTO: BMECTO TOTO, YTOObI
HUCXOINUTH U3 MHOCTPAHHOTO TIpaBa M OTpaHNINBATh €TO IPUMEHEHHUE 10
OIpeieJIeHHON cTerneHu ImyTeM BiussHus lex fori, mpumensiercs lex fori, HO
M3BECTHOE BIMsHUE NpeaocTanisercs lex loci delicti. AHTIMIICKOE TpaBoO
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